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TRIAL 



JAMES STUART, Esq. 



PRELIMINARY PROCEEDINGS. 



On the 25th of May 1822, a Citation was left at Mr 
Stuabt's hoase, No. 2, North Charlotte Street, Edinburgh, 
charging him to appear before the High Court of Justiciary 
to be held at Edinburgh on Monday, the 10th of June 
1822, at ten o^Clock forenoon, to underlie the Law for the 
crime of Murder, on the following indictment : 

<< Jam£S STtJART, Clerk to the Signet, lately residing in 
Charlotte Street of Edinburgh, you are Indicted and Accus- 
ed at the instance of Sir William Rae of St Catharines, 
Baronet, his Mnjesty's Advocate, for his Majesty's interest : 
That albeit by the laws of this, and of every other well go* 
▼erned realmH Murder is a crime of an heinous nature, and 
severely punishable : Yet true it is and of verity, that you 
the said James Stuart are guilty of the said crime, actor, ox. 
art and part : In so far as you the said James Stuart, having 
conceived malice and ill- will against the late Sir Alexander 
BoswELL of Auchinleck, Baronet, and having formed the 
unlawful design, of challenging the said Sir Alexander 
Boswell, and others of the lieges, to fight a duel, or duels, 
you did, upon the 9th, or one or other of the days of March 
1822, in order to enable ypu the better to accomplish your 
said unlawful design, repair to Glasgow to obtain, through 
the medium of William Murray Borthwick formerly one of 
the proprietors or printers of the newspftper called the Glas* 
gow Sentinel, and then a prisoner in the mil of Glasgow, the 
mw^uscripts of sundry articles, which had been published in 
the Mid newspaper, . and other papers and documents con- 
AQcted with said newspaper, which were then in the premises 
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in Nebon Street of Glasgow occupied by Robert Alexander^, 
editor and proprietor otthe said newspaper, and in the law- 
ful possession and custody of the said Robert Alexander; 
and the said William Murray Borthwick having been libe- 
rated from jaily as arranged and concerted by or with you, 
and having, on the 11th, or one or other of tfie days of the 
said month of March, carried, or caused to be carried, away 
from the said premises in Nelson Street of Glasgow sundry 
writings, the property^ or iii the lawful possession of the said 
Robert AlQxandeir; and having brought, or caused to be 
brought, the said writings to the Tontine Inn or Hotel in 
Glasgow, where you then was, you did thereby obtain access 
to the said writings t Afad 'havlng< found, or pretended to 
have found among them, some writings holograph of the said 
Sir Alexander Boswell, you did wickedly and maliciously 
challenge the said Sir Alexander Boswell to fight a duel with 
you : and a time aiid place of meeting having been concert- 
ed, you did, upon Tuesday the 26th dsiy of March 1822, or 
upon one or other of the days of that month, or of February 
immediately preceding, or of April immediately following, 
upon the farm of Balbarton, in the shire of Fife, a little to the 
northward of the road from the village of Auchtertool to the 
burgh of Kirkaldy, and about three quarters of a mile or 
thereb^^ distant from the said village of Auchtertool, In the 
said shire, wickedly and maliciously discharge at Uie said 
Sir Alexander Boswell a pistol loaded with bail, whereby the 
t»aid Sir Alexander Boswell was mortally wounded, the ball 
havins entered near the root of the neck on the right aide, 
and shattered the collar bone, of which mortal wound the 
said Sir Alexander Boswell died in the course of the next 
day, and was thus murdered by you the said James Stuart : 
And you the said James Stuart, conscious of your guilt in 
the premises, did abscond and flee from justice: And a let* 
ter, bearing to be dated ^ Auchinleck, Nov^ 7^ 1321,' and 
to be subscribed, * Alexander Boswell ; ' as also a writing, 
entitled < Whig Song, ' and addressed on the back^ ' For Mr 

• Alexander, l^ntrnel Office Glasgow ; ' a letter or writing, 
bearing to be dated * Dumbarton, Dec'. 1 7**» 1 82 1 , ' subscrib- 
ed * Ignotus ; * and a writing entitled * James Perry, Esq'. 
^ late proprietor and editor of the Morning Chronicle, ' and 
addressed on ike back < Mr Alexander, Sentinel Office^ 

* Glasgow, ' being all to be used in evidence against you at 
your trial, will be lodged in due time in dieliands of the 
Clerk of the High Court of Justiciary, before which you are 
to be tried) that you may have an opportunity of seemg the 



same : At leasty fame mid place above Ubellec^' the said Sir 
Alexander Boswell was murdered ; and you the said James 
Stuart are guilty thereof, actor, or art and part. All which, 
or part thereof being found proven by the Verdict of an As- 
size, before the Lord Justice-General, the Lord Justice- 
Clerk, and Lords Commissioners oF Justiciary, you the said 
James Stuart Ought to be punished with the pains of law, 
to deter others from committing the like crimes in all time 
coming. 

Duiiv. M'Neili, jLD. 

LIST OF WITNESSES. 

1 James Earl of Rosslyn, now or, lately residing at Dysart 

Hbiise, {MArish of Dysart, in the shire of Fife. 

2 John Douglas of Lockerbv, now or lately residing in 

Bhandwick place of Edinburgh. 

3 James Brougham, barrister at bw, Lincoln's Inn fields,' 

' London. ^ ^ ^ : 

4 George Wood, surgeon in Edinburglu 

5 Robert Liston, now or lately surgeon in Edinburgh; 

6 James Brown Johnston, now or lately physician in Kirk- 

aldy^ in the shire of Fife. 

7 Dr John Thomson, professor of military surgery in 

Edinburgh. 

8 Alexander Boswell, writer to the signet, now Or lately 

iresiding in Edinburgh. ^ ^ ^ 

9 John Waugh Brougham, wine merchant in Edinburgh. 

10 Andrew Watt, now or lately farmer at Balbarton, iii th^ 
' parish of Kinghorn, and shire of Fife. ' ' 

11 David Blair, now or lately apprentice to, and riteidiuff 

with Peter Moyes, smith at Baidler toll-bar^ in the 
parish of Kinghorn, and shire of Fife. 

12 The said Peter Moyes. " ' ' 

13 William M^Kenzie^ now or lately coachmai^ to Claud 

Irvine Boswell, lately one of the Senators 6f the C(il-( 
lege of Justice, and now or lately residing at Balmuto 
House, in the parish of Kinghorn, and shire of Fife;" 

14 Alexander Struthers, now or lately butler to the said 

Claud Irvine Boswell. 

15 William Spalding, writer in Edinburgh, now or lately 

residing in Pitt Street^ Edinburgh, and now or latdy 
in the employment of Alexander Young, Roger Ayton, 
and Robert Rutherford, or one or other of uem^ writ* 
ers to the signet in Edinburgh. 



16 William HendexMlf^Hfw <ir Ittdjf writer in Hanultoii, 

in the county of Lanark. 

17 Felix Dougharty^ Hour or latdy derkvof the said William 

Henderson, and now or lately residing in or near Ha- 
milton aforesaid. 

18 Loudon Robertson, iatrty oompositor in tke Glasgow 

Sentinel Office, Nelsc»r StraeC, GlasgoWi and now or 
lately residing in Dundee. • ^ . 

19 Alexander Ure, now or lately ^writer in Glasgow.. 

^0 y WJttiiam) JB^nJdieadi now^ lately clerk of the said Alex- 
ander Ure. 

21 Adam Dufi; sheiJfi^deiffiieKff the shire ^Edinburgh. 

22 James Currie, now or lately clerk in the sheriff-derk's 

office, Edinburgh. , 

23 Robert Bankhead, now or lately waiter in die Tontine 

Inn or Hotel of Glasgow* 
24; William M^Combf . ]I6W or lately!wiA.er or booU in the 
said Tontine Inn of Glafigow» 

25 Robert Anderson, waiter, now or lately residing in Gal- 

lowgate of GlasgQW. 

26 Williflcm Scott, now or lately ,wait^ in the Tontine Inn 

or Hotel of Glasgow^ 

27 Robert AMxandei^: now. or lately editor and proprietor 

of the Glasgow Seintinel, Nelsqn Street, Glasgow. 

28 David Alexander,^ now or lately clerk of tl^e said Robert 

Alexander. 
.29 William Richards(»i, now or 4atdy compositor in the 
Glasgow Sentinel Ofike, ,Nelson Street, Glasgow. . ^ 

50 William. MilkiEV now or lately in the employment of the 

said Robert Alexander, in. tbe Glasgow Sentinel Of- 
.>£a«tifi>n05aid. >.'.). ^ 

51 John Wilson, now or lately compositor in the Glasgow 

Sentinel Office aforesaid. 

32 Alexander M^Gls^haif, now or lately compositor in the 

Glasgow Q^tincl CMBce aforesaid^ 

33 William Home lAzuh engraver, James's Square, Edin- 

burgh. < *.v ' , • 

34* Thomas Clerk, engrAirer«' V^h Street, Edinburgh. 

35 James Walker, tutor to Sir Jam^s Boswell, Bart of 

Auchinleck, no^ or lately residing at Wellwood Lodge, 
parish of S^^Q^hberts, and county of Edmburgh. 

36 Itliss Janet Therega* Bpswell, daughter of the deceased 

Sir Alexander. BosweU of Audiinleck, Bart now or 
lately residing jafc Wellwood Lodge aforesaid. 



' Jcim Bonhwick of %)rooll9loiie, 

John Prixigle of Symington^ 

TtomiB Adifisum df'6aV^at!tL ' 

WiUiiiin Pagan <tf Linbtini^ ' » ^ 

5 James Forrest of Comistbtii ^ ^ i ■ 

John Wauchope of Edmonstone. 

Sir Alexander Chorleis MaidiUidOibsdn^^of Gliftoidially 
Bart 

Sir Johq Hopeof €t*aifi;hldl^ Bart^' - 

James Watfedn of SaumUMi. 
10 George Reid of Rathooank. < 
^' Jtlhttlti^is of Aii^hindinny. 

James Haig of Lochrin/ . * 

Jotm Alte^der^HtgginU of Neuck. 

John Thomson of Bunxhoiise. 

Haddingtonshire* • 
15 William Hunter of Tvn^eld. 
John Anderson q( Whitburgh. 
William Aitchison younger of Driimmore. 
Hugh Turnbull of Branxton. 
James Bi|ifour of Whittinghame. 

dmmty of l^inlit^am. 
20 flir James Dalveli, Bart, of Binns. ' 

Gabriel Hamilton Dundias of Duddingstbne. ^ *^» 
James Dundas of Dundas. 

Lieutenant-Colonel An4rew Qillon of Wdttiouke, 
Alexander I^earmonth of Crossflats. 

City of Edinburgh. 
25 David Brown, Clothier in Edinburgh. ' 

David Murray, jspirit dealer there^ 

Robert Patersoiii ironmonger th^re^ 

Jdin Milne, ironmonger there. 

George Cal|um, tinsmith there. 
30 Adam Elder, carver and gilder there. 

William Rodgers, haberoasher thete. 

Andrew Kerr, upholsterer there. 

Patrick Crichton, coachmaker diere, 

Robert Stevenson, enginefertbei^ 
35 Jdm Ldtcbi clothier there, 



John Hill, clothier there. ,. " 

James Scrimzeour,, cabiiiet^maker there. 

Thomas Wilkie, CBbinetrtnnk^ Queen's Place. < 

Town qfLeith, ^ ^ 

Thomas ^critchie, wine-merchant in Leith. 
45 John Somervilie, tanner there. 
James Veitch, brewer ther^. 
James Allan, wine*merchant there. .^ 

Mathew Smellie, writer diere. 
Peter Latta Wilson, merchant there. / ^ . 

*45 William Telfer, merchant thfie^^, , '.,. \. ,. \ 

' '//' (jjEo. !Fergusson. 
Ad. Gillies. 
Akch*. Oam^bJ^ll. 

The writings fbimded'^h in the Indi^ment are of tbe^fol- 
lowing tenor : 

Sir, / jft4€/idnkchf Nov. I7/^l£i31. 

A friend "bC Mine, 3i»irkig^TeiMnmended the Sentinel, and 
having the satisfaction to see it termi^d the'" Phoennnjif'the 
Beacon" in a copy of the Scotsman, which the same (Mend 
has sent me, I beg that you wUl have the goodness to birder 
a copy of the Sentinel to be sent- addressed ' 

Sir A. Boswell lof Anchinltekj MdtuAline. * "^ '^ 
I am, Sir^ yoqr obedient Servant, 
* ALEXAKtiER BOS WELL. 

The Editor qfthe Sentinel, dlasgcw. 



WHIG SONG, i « 

Supposed to be written by one of the Jameis, cei*tainly 
not by King;^ Jaihes the L or King Jamei^ the V/ but 
probably by bn* oPthe house of Stuart. 

Tune— SAm^Af«ir. . 7/ 

There's some say tJ^iti.^th^f'BB Whigs 
And some say that we're Whigs, • • 7 ,' , 

And some say there's nae Whigs ava, m«n ; , { 

But ae thing I'm sure, ' ,, ,.,.,,. 
A pauky W;iKg 4i?5ei^,, / <- . . 

'S the Whig that out-whiggifies a', man. 

(Jhorus — And they cracj^g^ ive^tf^, t. ^ , , i. 
And they tak and we crack, 

^. , , And jv^ ta|«^ §u^4 tlney f:rack awa', m|iu 



For anudenci tht auU Whigs 

War sierlin' and bauld WUge/ 

And gied their oppressors a clawy man ; 

(Their calf on the PiUar), 

Ken nought ^hout conscience «wz, man. 

And they crack and we tak| See. 

The de»il took the lawyer, ; 

And left the poor sawyer,, , / 

He was na a mouse to his ps^jfir, naan ;/ . t/ 

Oure straught was his mark, man ; i / 

But a Whig Signet Clerk, man,. j ' /, ^ 

Can ony thing, oi^y way tnfa%, maW 

* And they crack and we tak, ftc. 

They rai^t ahout .pFreedom, 

But when ye hae fceM 'em, 

Cry het er ery eaald; a4d tbeyW^Malfy amw $ >^ ' r 

Tak him maist rampagant, ... 

And OMk him King's agent. 

And hech! how his fury wtt fa', man! ' ^ 

And thcf crack iaad wo tak^^ctw ' / 
Thei^ stot-feeder'Stttarf, 'f 

'Kent for that fat-cdw— art, ' •'« •>' 

How gfegly he kicks ony ba, man •' • I » . f i 

And Gibson, hurg cfaiel, niaff, ''- »' "u '<> » •»,' 

Whase height m^ht serre wetl, man^ ^ 

To read his ain name on a wa', iqan^ 

And tlv^y crack and 'we tak, Ac. 

Your knights o' tjie pen, man, f^ ■ y 

Are a' getiitement man. 

Ilk iodi/i a limb o' the law, man s 

Tacks, bonds, precognitibris, ' ^ * ' 

Bills, wills, and petitions, ,, (., i .wif^.r .^ 

And oag^ but a ^rijggtBr some dr^iTr man, * .. ^ ^., 

And t£ey crack sindifetfil^.4cc%< .^.v.,,^ 

Sae fcul ft' backbiters, 

Wha fin down sic triterSj 

Wha fatten sae brave tmd si« bft^ maii^; * » * ' 

IHt Whiggish belicTer, '.'.•.• 

Ilk privileged never. 

Come join in a hearty huzza, man l^ " 

For they crack and we' tkk, See. 

Addresied on the bock dms^ 

For Mr Alemnderf Seniind C^icei Gla^j^* 
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r.;». o.J ia;,.ui 5ty'T«»M*i7T5fJ*:' • - ^-- * '•• 



mth fa^QiHping;fai:bea^mf^» .w/»«< ^fi£^i|e4 to pass wit}) ampu- 
bHjiv^J:; ni^«t4a t^ ibjLXWr,Bapw,^tbj^ t^e^i^diq^iTje spi- 
ril/ofiitbiitip^yibiis h^en dU*?.cj^i^m^^^9kiW fPf^.P^* 
|Mk^ and thatiitPii w€^.4h?r^lwt»YH^d tp.pftm^eof Aiit lux- 
orfiwaJb9ooi«i;the.J5.cgi^JAtWftTTT# Jf^r^ , 

baMil€hJms^bQm^lmd>al^^(J7^fPll^a/;</j^9>a^ ^Pf^^hyig may 
yet be said. If you had been \;fM.^%pfLffi {to. jaj ff^ the 

ir6Bii]ti>f,imw9ft]ior rweai?cl> feeifFor^ tbfi.p^fe>;.WS?cjlffi»^^t 
^<wds jideaoati& to «xpres^ >be j-gp^p^^iQP, WV^Bi^fuqjtl./foh- 
dntimusli have meriteip. jQf ,tf4%i,Jbpiiy^jrer,^i^ nj^iqtMy 
that I^cquil youA im^npam #cKW?f^>»PAi»T,«I^Xt W^<i9W- 
6eDt that you ar«4ncapftblqio|^,(?PiXe|^ehep^jbl^gftB,#f*. ..^ 
isii!Bttt:whdc^ bytheooiicjarrent idpiis^PtOf .9lV^8|iv#hose 
vipofunsibrward astpuh)jb,p<9htA^/i)9t(¥l^inr(^^ jf#»¥^ 
thmMphm A6 ,piiWw a«iH»ftdv/W)qR,ijXRurii^Pt(/?4fi^,W 
ihe^dioice^oryottir aubjcot^j w^i^i^.mf^-ihncjm^^ilf^^ ^'^'' 

bayoai «8. piweeutad,. il^Jl(jl#ro^«IV9F>i^fcl J^§%,5^ 
Df]iiciiiB$^jo«u^:tcxtf|^y» ii^Y»t6 iafte^i5iHri«v^ JlnPan 
now known to us, because he has bustled outx]i!.^i^^9)^nt. 



If, therefore, ji^CQiikad bfddiUl^ to^'ljmVji^ J^^isule Mr James 

Stttilfptt^Iin itinerant orator from county to county, and 

from meeting to meeting, who could have blamed you? 

'Every ptiblic perfon^ ^ulyects^himself to criticism— -orators 

as well as players;^ Orat^f Hi/ni tiW 14^ k, why should not 

OratxiSimaKtiikiOv^x^ HiiPt» .f^r^^Uim^^M 4^i!%i'<^'^ 

the ksser man, Mr Moi:l^)Qf.4i^ pritish iioteJ, sfiowed, in 

the cant lan^age, the white feather, and refiised to Jight 

iiai,iaoditerd0Mrmdly4iti0q(iAti9«ta^ IfflKMA^tfert^Mr 

Stuart liad dona du% ^ patiall^ iWmm «}^X? BSSP^ JW%t: 

1^ >Bii1v fitf, (jrou .aM«di«j|gQ4 rb«fori^ ^i| RUm%-f)l^^'i^g 

aiaiyiCmiH, I «nL told(. becau^e^ , iiv ^jel^p^Tf^^^^^ jpfi^^^^^ 

-meBtedrtiberty>;o£ ttepTtsaJ^Aiid lW)ldHghJPv.tl^/p»^ 

-the>Wiiigpa{M»s, dncljtertkuiaffljlthattpiMcejf^wM^ $(:ots- 

aniiiH^^^^v^)jrcBlu^d to* piepfati ^h^t il. aiqi^, ^so i9^.^ust 

^vc(«flniKell kitown to Mr^JsuMi Stfiiei^ was>^ €;\irrent- 

% th*4ophp«ir(|yeriflsaliJconiMC!s4ilioi>^lipiv]^ 

aaM|e«trwliitiiMMtblte iMqrii.fi*!F^J6j§B» ife ff^V^ior 

its absurdity. If I am not aBisinformed, and^if utterance is 
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pabltcatiopy he miglit have selected from ooiFeebQuses, 6r 
clubs, some indivict^idrT^^ipQIP ^f|^ might have b^n 

unot^tipnableii (if otiier circumstances might also be equally 
)/lild <^^iUit«6b)>W^{^ bjr judicious mana|e^ 



men^ m\^iik^i i^jfbbM Bimself^figkfti Mokxmiixitfi But 
lie hSs jiidgpS^mdrwi^f k^ ha^lErelMtJed you; Mfi SBNxm 
KKL, for his Whigglalh 4togetetfce;' fiiidHSEitetiians you to fists 
whei^the Mnpet ^iiis^fiolan^wrylatid the tober,: thodgh h^ 
may lo^i^ jfifCich, may incttr no dis^tkx. ' Beatien at their own 
waipobS| jtiJk^ discomfited' biillii^^ "th^y tire the fiirst iMi cail 
the watdi ^ ^ild, WithoikinquitV'as to ^re^bciatioii, -oriirho 
stmclftfaWfii^ bIbW, h^^ho itfuck the blow i^toii'mi^tf^T 
mnstf^gttKdfei;«l^lk;Wb^sMpf/i^ '>-^ / il ^ . w 
I ai>pvbirp of the^detegfihm^ stand wfaidiiyohi have madq 
agaiH^ Wl^ig atid 'Radicid^ tyranby over t^b press ; and if^ 
>atho/ftt' inj tiriitg your ptrdtid spiiit, I may express regrblv t 
must'lam^t %Mami0j^ance'^nil^expedse'40'which yoniarii 
subjected' for that^ Whfdr did not originate with yoif^ > fol^ jioit 
haye'tiih|ily'ecfa6ed^ ihi^g^B^al talk. As you havirfstood 
boIdly4bt%illid dh'loy^l'^HMiple^^ I feel confident thatclhis 
lawailt n^ill n^6t dkmp ' j^r (eMrjgMb^ fbat if our(o1ir»cQf n^ 
wiH Mil* ^dth^d^^and that your cause' ivi|[b&^siif>pearlM 
by i^tti^^gMd frii^d,^ikt'tb«>viiye]^^ hIE 

beg leave to o£E^r, as one stud for a sevenfold shield agafaisl 
Wh^ '^^A^i^^etiiiyt:^^ tad 

I shal b^^gbt^A'to h^dr that Ch^re isaigoodljK lawe^afij^ori 
a w^dkiS'bvi^. J*' '^^^i<' <' -i •>.-' hiuu ^ ,••.; oi tr.iuw( ^'*.:f 
I am, HSt^i^Jfoflt €Dliiithiii Mader^^ . << m m ^«ii ,tl 
•:■ -^ •' >i . -■ - . i * . •• ;-,• i.jiji'iiJfiHrqTHS^j^ 

. '?. . V .' Jims. fm^% ??sC;' v^iM ^^ i--'i 

Ilf htt^iM^ dm' )^A^ chity, in:bamni0ti>wMit<»«r*sfclf 
low jdiiniitlists, toaiHi»tiaceth«9deiBrtlrioe w^wakdi^jhho^ididt 
a loi)g« peribdy had so^disdnguisiiiecba Mdiaw^in ,th^ ptdffical 
papeir^War&re of Ae ooohtry.' <^'A^eliei)oiis3B>tQh/mis 
not with tb^'de^;'^^ Witih>Mr I^ry^alij'a/poQKMteim]*^ 
duaf, #ho doold Wiair?< 1!ho kettntH^^ of imm^f^WfU fsoith 
fined tohisjoumfi^,^for/ in^pmate lifiayiiiaadEnoMedf^riiO 
distincHions of party'; and, 'so tjater a»^4hayeariii^n» /drift 
inrif^ '^df 'tbis^' iirtide,^* '^Itote politiaali^iluoiisroWMls M 
Auch in c^potitmil l<^tbocwt!«i.ldr#ei?7 






At^earii^^r^d^^^ sen^tiVe JjofftfU 

cometer could nofnave indicate^' ooe hostile atom bf hifltiii 
exifie,^^^^ WH^ lj/l^;'l^et^*B.eirJyxi\Uor^^^^ hkvp no concern, 
farther ^flian to 'remark,* ' tlia t Ms own prosperous career 
gives a satii^Factory confutsftonTofiuant of the histrionic de* 
mAM6ii»N^tdKMifdtir^1Brth ^^^'tiftfi^rd^i'tff l^gs 
IhlMip^^^rcoutitrVr '» ttdtt <*'lib*ftl sttittiftfeHtsi «iw[ 
3fH0 liksl^ aW^Ier mUtttiikdh^ ^mWAitf/nliteLyis tiMtbmthttM 
good company in LondtcTti^ AiVrfMl-'Pert'y httd th^ r^cjtrt- 
'Hfte^'HodiW rciBulll, ' Htf wfti aflinHted faito th^ first socr^^ 
4y9'^h« vas an .emthu^iadtU^: although, not a v^ry ^kHful 
'i^tio in l^effine arts^ particularly in mu^l^, \Hiich occupied 
many.an. antusiog QOdi^r i|i. his.jouma). He wa^ \fha) is 



Cfllled a coUectbr, and had' acquired a very pretty library. 
Th4^p pu^su^^. a^^ fife c6tfip^tay^ith Which he ftfesddrted, 
M^ve a e^ritlemanTy'tbne 

iK)ife' ill n^afth' of occasional absencfe^ too much was l^ft to 
Jbis back subqrdinateS|. , > -. \»..i ^'^ 

, ]6uOn li^menting'tfie death of kd amiable ihah aiid'a ce« 
m^kw"j6urnali^t/'te^ KaVfe a1§A' td fanient thfe d^ath'ttf 'thfe 
Momine Chronicle. The Momitfg Chi'dtiicle VBl, 'rio 
Jm% stiAiie continued, TSiit rid Idhgfef uDXlei^'Hif t6Htrt)ul, 
Mia tlie controul of his !re4i6nsiliility Sli! Icharafetir. 'SfcartJe- 
lyjMndefed,'' hiis he ceased' id bi*eatne, when the entttimmel- 
led subordinate^ now the acting master, gives a taste tff fb- 
^^e projM-ess. IrilTieVeryai^tiil^ Oti'ffl^^ 6f tlii^ feble 

joufh^list^ the journeyman scribe poisons the Cup dedicated 
to his' ](Mfemory' with the foUdwiifg. ob^ervadon, which we 
;wih not fio^far- dishonour, the inemory^^^^ who 

was' what is cjalled a constitutional Whig, aid to believe 
ttiat *^ Woui^ haVe permitted to appeartn'*«^ MbWIing^ Chro- 
niclei \A[lluding to the period of thcf Frinfch Revolution, 
jthis 2*^%£? Cferonide* observes,— -" It' was theh that broke 
^^ torth' thri ttttfbrtutiktfe schlim Jn tlie Whfg pitrty/ which 
5**^fc8 Md rfo'fatal an effect 6AflVf*chitafct6r bf theHottsa 
^"^f^itttqpiiii, ^aud ^hteb, % d«tftiying ftsefficlfeticy sTs a 
^ fe^ritirdul' ovef thi? iki^ants of tK6' <5r()Wn; has thrown 
*^ /dWtt the main buWark «F dtirbldtott^tittitft^, and' /^, 
^ kjit'io'bej^aredf to thi'pedplef no SiksHidp^butiA tkem^ 
*« idtk^ *'— If Ahi doesrtot give a prripfer^ffivour of tottWusbi 
anff radlcsalism, weftrenojudgeof i^yii{trt(itAi^> Bt(tthii^bn& 
iyln0*«feur^ (sur r«fi?^t f6i tii&iQii& <if Mi-'fttry, *i*fhb ratk^^ 



wMe, m^y .jQbtam jsMVreijcy. fpr, the ,vilat: sehUpD^^tt^ 9Lm 
iiuifitv^reWsLbb revolutionary 4octrm€|6.^ \ , / fi 

.,(4&4re«»|^JOP^heb^c|:thus) . jr '\^ ^ , ,f 

,. " Mr Alexandiph, Sentinel 0ffic^ Gl^gow, ^ J 

Mr ft«ar( ha^ns Ibond it ne^ewiry lor eKCK^ne fim wri£^ 
in^ M^rved 4o ha Sie induitme^t, i|s well as 8om^ Qthe?^ 4|i 
tbeiimidvi^iliiig of SJF Atexan^er tBoswe|V. tb# foUpwii^ 
pettUpulrBdpifeseDtiii to tW (Court:, / •,,',,.,.,, 

Udtd ffi^^'Right Honoural)le the Lord Justice G^aetd, ^ 
' 'Lord Jiistfce Clerk, arnl Lords Commisrfoner» ot'Jns^ 
tiAfVj the t>ETlTrON of Jamei^^tDArt, E^; youngs 
6f ^piin^am/ Clerk ttt the Signet, HamWy ehew^th, i 

• Xb^'tb^. p^itiooer 3)t,aQdsf indlcte^ )to stand trial at &• 
iQ9liM»c«t.cf.his.l^ on Monday the" 10th of 

JuQCi fpr tae alleged crinpie of haying murdered th^e late. ^ 
Alexander BosweU. '1 

..Xhafc tt^si^ aic^ <»r\j^ Tifritin^ /which, are necessarj^iSb 
(Ipe ^pctlitipqer'^ defence^ . but, which, at present, are in $fai^ 
haoci^ ^ tbi^ parses. . i'' > r 

. Th^Jtbe petitiooer has nq reason to think that, these. pei^<4 
sons jtiave^jMiy objectiopa to deliver up tb^se writings; hvtjL ha 
imd^stao^s tJbat tt^ey rather wiijh for judfciai, authority '^ 
doap^ ' ; 

. Thfit thef outings areasiQUowa^ yJ^e. ^ 

1. A process which subsisted some time agp Ifc^'e tlijai 
Ma£i&i,trates of Glasgow, between William Alexauder anil 
Wifliam Murray Borthwick, jprinters and proprietors* of a 
newspaper called the Sentinel, In this process, Borthwick 
was th^ p^^$)^I^ apd Alexander th^ defefid(sr;.,aiia its ob- 
ject was, to maintain, o^ to reips^ate tliQ former m the pos- 
session of the office, and documents of the Sei^tin^I^ frpi^i 
which tl)^ l^^iqr. w;i>h^' ^Q ^cludp ^la. T{i^ P^^ff?-* ,f^^ 
morejparticulary, thft^in^rlpcutoijs whigh,'ft .cant^ns^',ayp 
necessary*, l?^cap^, t|ie M^K^ thp .pcUuphers H^viijg g^ 
lii)a^^Qf th? 4<>J?M^,'^^MoCfM $entin§l^|roip;Bprthjvick^ 

allege!^ that the petitioner obtained tn^ irregulianY. . Thjp 
prppefisia at present, or lately w^s,^ iu tfiej^ds oC.Messiy 



L^nnmg pd Niyen* writers V^,^^ mJ^^^^^^^P^f^^^ '. -. 
which tb^iaetiUoner ,wi3he& t9.DraTe>,^vere wniX&LAm ft^c 



^M ^<s^'>mM^^^ 



1*^ 

wfiich the petitioner ii^iwi^^^orKlhid^ajPw *l%eifirat. 
of these, a letter,- bearing to be dated Auchinleck, Novem- 
^r Jp }l^^kf undi^ul^xvib^d t Al^«|m4erBo0i^^lK-Hli^ ^e^ 
cpp4 »rtiple .fc.q!titlfl4 r*1 ^Wg-Si^jr; " 4be/^hijfd is(ia.4etter 
sifm&i J' %Wt^s;'^ tl^e^ Iwrfi4<is^, a ieftW signed M Miflrk 
" jTod," wnich appeared in the 17th Number erf that news- 

«^^nt J«Be$ St»atti" iiM.#PR?ft»fd ioAfuaeMi Nwln 
ber/; ,, tfte , w^^jiii > i ^fl ^4iclp{..Qf>B^irtiilf; )9£. thijjwqor iiiiifc 
pifiP^ pf ,y,^'i:S?,, r^tjrted ff. y4eo^iH^:" ,,wbic)i^«o appoifcr^ 
«3( ijii the! 2Qth, JSupbejc,; apdj tjbi^ si^v^Qib^ .a poeim eBlkM- 

^,Tl^^Q papers ^^.4tpT*e$Qnt,, qx. i^re Jat^Iv, iiA dlieibandf 
^,^e l^^l^enff^^ ff .^4hibm;gl|, JtH^yyngbeen^tidiMipQs-^ 
4^si(^.oi^.b{|rlu^ 

4(1^^)4^ )^^f(?T.j^^^^ ^¥ SiPf Alft^apdi^r ^B^vwcfl ,lk>Tllobciiti^ 
lif(lipc^^^e» . .)Ssq« lat^y : fipm I|i(}j4»t i ? Xhi(9<letteirT vas 'wU^ 
ten on or about the 24th of March 1822. h.mtkb^'memiv 
tjm pi t|^<9.peti(lipper'8 nauK^; a^ )k jfd^festi 4imfUj)r M'ttie 
9ft^^n^^^^'^^^^ l^Tigi|ven>^Sje^,^4lb^«mlmr>tmLr 
S^^^'^'^^ ia the }wJf^,^wJim»\90if^ 
Wnittingnaiiie. ' I'mj. -hm >»'i»'if'f ^^^d 

^u'??^Of?^°M '}^?^m^ tbpt,.^heiin8tent.,p^^ 
inspection of all these documents is absolutely oftpessaryifete 

?':h ]K%1il diferdwfe pfeabe' ^X^ LbrcKHJ^s ttS'^til ^r-" 
-tut/ mmHiM letter of 4i«/aftd'^^d6ndd!ITg4nc^id|^^ 
^o pj< rrthc{<«B|ds M««ii«'Efntti«fe^^fid«r^ril,, Wil^i^'^the' 
, 1 t>i.>:sig»etjr Adam^uff, ' Eiq. anfl •jriiilds''BaT(ytjf;'''Es^f; 
.!: (.! aiida^^faistdr<ytlier'hblre#s<^rthe s^id^Wi^ftg^^ ' for 
enforcing exhibition of the same, to be transmitlleff 
'lo -jnittfttbeCilerk tsf Cbutt; aiid'tb We -made pateiU fd the 
jn.liir/ipfitilioiier^K a«d^h*« «otel6*l tthtf'i^iits/^ andffif'at iftil^ 
-f i 7/ onedilatfify pawd'tJgrwit bfeiAftrilsaSbntb tfrt'SherfflT-tt^^ 




MciU fdatite Wkiv affli ttf ft*il^tollf'th<*' iairife io'tfte'Clei'lt'* 
hnr I'^fi'fioait •SDsfoKp^ldi^Y' dtfi\^ril»^?ste't6icld iii iffe'iii'e-' 
bn,; ,ii|]i«s«is^«oytibrLoi4sAl^s'fhay[»^eth^ih^ '- ' 



ANSWERS '«^*Sti •¥rtkiiA*M<''RA«"bf''m •Ckflierind^- 
' BaMnet,*'ll«isMti|e8t/g A(}v»dit^, lo!rhc/'Pt»tif}o^6fVA^ie^ 

.«•♦«• 11. iH !<• iv.iii.i''' II) '. -'IJ II' ' ■■•" '-ir- •''••''' t™'* " 
-iThia-'cMy^'J&'Jate'lBSiD'tMe^ifietHiMt it6vr!e«!^ b^^n^^Si 







only mentions the circumstaiice as thq cause why hi&ap^^f^ 






■iCtfl^^MUtSl '--''»* li »iKi/* toiijiv oju jiK'o;i kO no 

ilM«^Jo J[W<tfr^pmMk W'bi^dUa^Myd^ 

his approaching trial. • ...uKff^aciiyaT^ 

^nnie-wWtlgfr^Wrtlght *y"die '-p^titiOh^ il^ri dWFifc^'lW 

The first set of writings are said to be conipris^fl?^|ii^ 
ccffij«^l^p^.sQ^Q4||iif #gt) ^(ie^i^od befiurb^^ At^ Ma^iMrates 
of (daasgoif^betiw^ep, WiUiipi. MM^tt^ev wA VKHim Mur* 
raj l^rtbwLC^, sai^itob^ve.been ptiiHersltfnd^proprlfetors of 
aJle|rspaper5»^e4Itl|e^*^$entin|eU^ •* ThJ0^]:^oqB»^said to 
be in tne jbaoq^ of Messrs {Jnning mdlNiiFen^vrtot to the 

;. Tfae^i^^poQ^mt y^f np)inter9$t« tb»oppdselthe^ailting of 
the 4ijii|9snce| fort ^ if^f^y^f ^ ^^^ t)h»es8 1;> .but f hqcannot 
take'fiiponhw.to.sag^.tMrM^ who 

are jtl]^e. agienti jpr^^Jiexivi^ri lOf^notibavei^Mi 9:M|ons for 
refasuig ^e^i&llYiery.^qf i|>;tQ ii» pblitiodeitlj lo moe^H 
/The second Cl«n of p^perp^- 4^^'^^ iintlref^ibtMon are 
B9i|(I;ip be, \ A|;^ipL^ wltiicbvimi^ fmentddiial thidBlStntinel, 
*jfRdc,w}i}fib iJvftP^V^i^TOr. wi^e)ljfci5^fW*iieBwlT8<<^^ and 
< seilt Uiere^^jlQ^t^i^t^, Si&^^ and 

' in each of which tfad^-pMitrnMr^iflWnwiikd or alluded to. * 
Then foUows a specification of qeten documents, the first of 



iUo, 



mkmWimmm'^.'f 



«f#F.VuP^ ^^^^kW/l^^^^^ 



TO^^^.^r^inora^^^^^^ Ftvcther, f^is le^tef, to- 

g^^r, wjtja ^he f^d^nd Sd writings speci^^ed ^n this part, of 
tn Vp^titioD; f'^i^e 9lI|libeTied on ia^he indictmjepi against t^e 
P^Jtio^f^r^ a^.p^o4uc^ons to'fbe m^^e ^^^ h\m.ath^s trial, 
ai^d ;^^^re,f,efldj^ to^'^^rodiiced fo tn? petitioner ap^^ 
^^r^e us^at pr^^ctlee, s^nding^tcf tne Cj^own Agarit^ T^ey 
^r^wf;f;\ntiiecW)f}f tiand^. wliere the ^etit^ner.ma^ jia^^ 
acc^ to.them. . M was^ tlierefore^ unnecessary mp mm ta 
ask tor a diligence to recoVer'tl^em- .*^|ie 5th,' 6th, and ttli 
items of t^is cUi^^(. writings are sai4 to be in the hands 
of the shferiff-oepute of £dinbuk*gb, having been taken po&* 
session of by him in a precognition relative to Borthwick's 
•ffaiffo iXbe tf«ipoli4«ilM)to4iMf^lji5 cmiMy^c^^ (hai 

KEa/.7 d»ou)di)hA>sl^ sojcmnftiyitoiheJiiaiidfi of . filieixSh^iift 
fmngutfiatritihto p«titimor i^maf^f .^M^ 4tot i it .i^jff i ffay<^A w 
th«Rtw^ai!^£&b/o«tiib«i*r.^f thri ^Sa^i9riiii^i)iAkNH^^AQ4jfwb^ 
Ushm nmi\ a ooR^id«r^b)« ii^p^) ^MByrixn ,tliy& IP vftsHim^Wi #o4 
pitecagriitiop^ ib tbQ;CQiiP9firpfnwh^ it isj^^idj^^^^^CQiM 

igtgmiyta ^)of t;tliei^',writwgR;i^id.toj bfWifeeiftP m»m^/m 
tbotiSeoliQca^) aiod'tcfTiiiYe wm^ mtp itbs i/M^js^ ife^.^Wriff 
^ihe Qaiiife«i0£j»! pNrfie«^iv4iort^e)Atijim4^Sf^Yti<4'&>#^ 
IboJieipoedent ««iiA0t givj^iany cK¥»se»^^ir^t pi)4l^^ ^ 
ti;(rmdp(y«ryibfi^QiKout ^f tb»,b(»li^s^rt^ Si^rWiu^.'S^ 
ftsp«iukhtiu64er^|a^s4bAl'tbQs^dpj[}Vi9^f)ts,|^lpf3gomr|ffo« 

giilil% irartoied a^Ayii^ql 9)tiPrhflA,inEAil»^ iii^immlk^o^ 
^d»tiaQ:iaglMii^lPl9^;<^; t^(P«ntii^% 4Qi^n^iJ>9iqArj;j(|Qg 

the handwriting of Sir Alexander Bosweili.yj§%j9jri{)^.^[i]t 

although he has W^JBIijbfliQTiilniftWSfei^JCJ^tiitl^,^^ 
sought he does not wish to be supposed to give even a tacit 
consent to .a proceeding which, under pretence of wishing to 
prove tKd»%^itkHf^g<^Sk^^ts:^l^yf^{^ldit«^'hAfod^r}t2^ is 

from the^lateSir Alexander Bpswelt to Robert Macono^ 



If 




8n^l^e!'"'m tesHo^ifenf ' iy'tcnorajit of the 'corAents of 
this'lettef,: "Kut if tBe pemfcmef , thinks tiie irisrtefctio'rt'df ft 
— *-ipr^ni to nis dd^enbe^ fne respmuleiit shall nol object lo lii| 



{JmafniD^'a dnigehce'for that puniose, bu* at the same tim« 



iriai. v» VMat' "'C rctuvcry ui, it iruiii iTir fKUiouFf will Di 

^^^^AtriMfwdrtX^MA rsM0tlddfli^6t)^iiit the ^ilitecM 
^ItidtttiM^lis^agttinfit th^ l^imis numed^and iAesigMdr;in >thq 

«iMU)iM^t^ ^^e^^idW' )«idg<di'ift'tbe>4Miiilift bf )Uitt)^id«]^dr 
M-Jiouit^^in^ ^ail^^^ombiaAolfie to^'Mr>i4ddr^w»Miimij^j 

^®Md bHlaia^ihld^id «diBti]te^btt(etf 4:<>^tM^ liiet€M«kdlBu 
«^t^6i^CiMtt«tid)M^ik;UbM^b «b«ref^efe it>«b6%l«iidKii€vlf 

^M&Oiised lo opte ^the iHiii^ ^nd' git e in&ipecii^/diertof 



ciary. of date the Stb day qf Jqne in die sune yearrm 






kig cofroris^op 10 j&nqrew Mumijr, Esq. advocate to take 
the deposUions and recaive the exhibiu of havers, as diereiii 
spi»cige4; ^hich;d%e said conunissiaaeriieQepti^Q^ 9iuL«p<- 
ppiBled .William^ SutherJ<aDd ^ Fiaser as. derk^ to wkooi te 
i^nuBistiHred the oatjh 4^JidfiU. . . 

•• . ^ ..^ >. t ■ •. : .....;. 

Compaafad Robert Wiuiam Nivkw, writer to.tke^ 
nejly o&e.of theportnarsof Messra Ljnning and NcYe%» arfaa 
being! scjemaly •i»ivor% pui^ged of niaiice and partial ooniKei^ 
andexa9)iiied/as;a haver;, and being» desired ^td>prodiiC8't 
process which subsisted ^omettime ago bafore Ae Magistn(ta| 
of Glasgow between Alexander ana Borthwick^ referred to^ 
bfRig*tEe fivst article in the act aad commissioDy 'depoaes, 
att.4'pHKlu^«(9 ,4ibe feid procesa, cobfornt. to i m B u togy,i.witi 
tfael 'exception cJ' No. «, << being copy dissalatioa -of (Np^ 
partnership^ " which being necessary to beprodaeed ii» the 
iiAQds'of i the derk of the Court *of Jnstidary^ Am thi&forinMp 
oal .prosecution present^ depeadiog' against^WilUam. >]ifafi^ 
my* Borth^^kk, he declines to produce now,'^fa«twilliocb^ 
ki the hands of the clerk of the Conrt-ofJostioiaryWm 
(ioafseidf this day. All which is truthy &a ' '- *> - in- 

' -CJompteiPed AoAM DurFf Esq.Sherifftlepatsoftlie'CmM^ 
Iff of £difibui^^ who beiAg solemnly «rom andriwta iiil ila d 
wA a bsl^er^ am^being requested to eshibit ond^produee-A 
iflter si|^ecl^ Mark Tod/' which appeared hi 43be««Mi. 
teemfeniiuiberrofthe Sentinel newspiqMr; an- artide-begtai' 
liitig'*^ The liitaXtetttenant James Stuart^ ^ wllioh appeared 
in metwtotieth number of that newspaper; an aitMe oan^ 
sivtingbf three or four pieces of verse^ entkled <<'¥ik^ 
tinesj'^'^tc^aleo appeared intbetwenttedinamber; afidtt 
poeB%'entided ^ The Belly's Lament, '' wfateh appe a red ^ iH 
the ^tweniy^ fifth number ; or whk^ several artims diii al 
least a^ar in llie said Sentinel inewsp«tper,depcines, TMt 
in the precognition that was taken before the deponent a^ 
gainst Witttam Murray Borthwick, drffer&nt letters, ^writ- 
ings, and other documents, were produced l^ Mr WfHtem 
Spttlding, «rriter in Edinburgh, and delivered to the depon^ 
ent: That on the 30ih of March last, a petition in the 
name of the Lord Advocate was presented to the deponent, 
fThiyiii); the deporrent'to deliver over, " or (ttrect the clterfc 
A^of,€}puit to deliver over to the Grown agent," tbeaaM 
^avithigs^ letters, and doouments; mid in conaequeBoe^the 
aud writings, lettera, and documents were, acceralng ^ thf 



'^ftdkmlfi lAqi N h g gfepo n te ftf ^<lo# ')pi%ikide9^'t)ie toid*f^ 
«iiMi9uiHtbPtb0ir««^ift «Mi»k4d^ll«^6i^g(o^^ WMeh lis^airkliit'bjr 
the deponent) commissioner^^vMv^id^, lii^'i^kKh^ 'iMI^lllMI. 
And farth^ d^ones^ That he does not know whether the 

f>(BB8riffiBrooMeimbi}>':^iitch4/'do«9 ii«t) ktfO\^ '^he^c tkNM 

p i pr i Mjf A adkttyhidh»tgmk^><a8D; r*i'i ''^' .L^mIa'.mm ..hi) 
^ bonJitiJL f/i .lA'ijioU Liu, *ijl;ijj . i. ti n.v i-.jij wnt. ulJ) \^* 
^)£!ap4^inped iAonoi lBoilui«By BboJ >0!t«Wll MBg«tat| tilffc 
Itang^fpleoHritf swDinitukdoexiMniM^ a» >« i<i|hrer/' tdnd^bMiit; 
«H|iitttaditoi<«itt)itc)flod^prodtl6e,'li l<et(eiy>8}mec):'f^-M«i>k 
eBiO^^'hvUdi'iqpii^aiied'isii^dut aervisiilteiintty/numbk^ iiflirii^ 
^ShnMmeiciBeHspiipipii^ iti«kAer)Ue»ifoniogli^lTliiiil^tei>(£jMi 
ICKkbtrJaiitelMStiiarft^jfa ^iUi iqp{te«3td^m^^«(«nii^ 
fafeo^flilMttflttw^papa^jfciniflfrtideiOofa^ of tkvte^ feur 
f3raB^«l«Btehtili«b\9 VdUemiofaB^'') triucb/alb«r«^pdbrad 
in the twentieth joitai^ridD|)andl&:)k0eih( entitfedM) IXm IM^ 
Ifs Lament,'' which appeared in the twenty-fifth number, ot 

JMrtlpipfitfiirlnpniiri/Thirt '^r Ink/ not 'thiibr ^pttp^ ^'«iHi 
AKtJ£*dpbnBQtidiiifiiw athfaea^tlMys^re.^?^l)dpmQ9^^^hal lit 
OMWUlTJitir iDiutrfAttftcAcjrimit^t hAveibcimSii ilifefnoskmlili^ 

tliSwfiPit<Hliii#hriimiil^MnwirhiB dispoii^iianadlitf'hMlit 
flMt^lMfijip«pen^ip4H»f»«nltUMi wMraiifidAHOittotriiil^f 

#|Mil)Mte'ivilMii9M94hem ti^^ 
rttS w^ iLWh ik9itSkefW»mMiotalM, andth^feti^enftnfaiCT^ 
jlri|«i lt^im9,)iMiii<i9tiii«i|gpi^ ptndMe^ 

Smt i^ >!Wi P l i y te.^iytyiwprfBfred teynhpwie^ l^«i^4n^)ias^«^ 
^trJwmMri«rti JNil: d^poMsi That die whal»!0f th« hOove 
mmi^^jpBifMm^^^e^^^ tbr^tllMnMMft, 46 kff^b^ 

iHJMM^ttlfte dii)it8«lfl>«iier iqr hini^te^Mr.Aiid^^ 
J^wtidiarjf an^'lo JU>))^rt WilliaiB Ntv«i^ agent >foPiAJ<Mill^ 
do'x'ft w^bOM iont^oof) tll^ptecognitioR nMlitiiNied in the. act 
ja«4NO(Mnmi«o& "tasried ;. tbe'p«|^ fonikded w dn &Mth-' 
^"^«^tsri».l>M^r« deliim«d'i9Y0^cta:>MniiiiidflPB(iil> 9od^4i^ 
ftfe^M^^ .iQH9M-^]p<^ih«^'&4id%^ tiMl«lli may.b^ pi^siabte 



J}emty^AdtfK§tih but AS M ikk hi dp«i Dot Uteollio^ ^ 401 

Compeared a^^ the before designed Bobeet Wn/- 
•|:.IAM iViYEK, woo, being again solemnly sworn aad ex** 
.amined as a haver, and being requested to exhibit and pro- 
duce a letter simied *^ Mark Tod, '' which appeared ia the 
I7U1 number oT the Sentinel newspaper^ an article begin*-^ 
nine << The late Lieutenant James Stuar^ " which appetused 
ki the 20th number of that newspaper— 4an article conaisting 
of three or four pieces of verse, entitled << Valentines,'^ which 
also appeared in the 20th number; and a poem, entitled 
^ The JBully's Lament, " which appeared in the 25th num* 
-b^r^ or which several articles did at least cq3pear in the said 
Sentinel newspaper; depones. That he did receive a box 
of papers, relative to Bordiwick's trial, from Mr Anderson^ 
Clerk of Justiciary ; and he believes one of the papers called 
&r, viz. thai beginning with the words, " The late Lieutenant 
James Stuart, " is among them, because he sees it mentbned 
in the inventory appended to Borthwick's indictment : T^at 
he has not looked through the said box of papers, and he 
does not know whether the other papers called for are among 
them or not : That he also got the precognition in Borth*" 
wick's case from Mr RoUand, Crown agent, and some ac^ 
companying papers f but he is not aware that the papers 
called for are amotag these. Depones, and declines to pro^ 
duce the papers he got from Mr Anderson, having bor- 
rowed them on his receipt, and because they are libelled 
vpon as productions in the indictment against Borthwick ; 
biit that he will return them to the Clerk of Justiciary before 
seven o'clock this evening. Depones^ That he does not know 
where the papers called for may be, otherwise than as above 
deponed to, and that he has not fraudulently put any of 
them away. Mr Niven adds, that» on going home, he will 
immediatelv look through the papers he received from Mr 
Bolland, «3ong with the precognition ; and if he finds any 
c^ the papers called for,, he will transmit them to the com- 
misttoner befose five o'clock this aftemoon. AIL which i& 
truths &c. 

The commissioner afterwards received a card from it.: 
W. Niv^i, stating, that he had looked throu^ the pa- 
pers alluded to, but had not found any of the writings call- 
ed for. ' 
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At Eiltabtii^b, the 7th d^y'of June 11S2| yearg^ ; ' 

PRESENT^ ^ , . 

PunoAii McNeill, Esq. Advocate, and 
Adam RoUand, Esq. Agent for the Crown ; And, 
Henry Cockbum, Esq. Advocate, and 
^neas Macbean, Esq. Agent for the befoire mentioneal 
James Stuart. 

Coinpeared James Balfour, Esq. of Wfaittinghamc^ 
who,' befaig solemnly sworn ahd examiiled as a Kavler, an j 
being requested to exhibit arid produce a letter written by. 
Sir Alexander Boswell to Robert Maconochie, Esq. lately 
from India, particularly Specified in the act and commi«« 
fiion^ depones and ei^hibits the said letter, which, with ita 
cover, IS marked by the deponent, the commissioner, and 
cterkv as relative hereto. All which is truths &e. 

(Signed) J. Balfour. : 

John HiXPE, Esq. Advocate, having beien iMresent a% thf 
eicfdninflfCton of Adam RollaAd^ Esq. which tbok place yesler^ 
day, tod, having seen the act and Commission, stated, ikok 
he wotkld look through the pap^s in his possession^ and, if 
he found any of the writings called for, he would transfi^ 
them to the commissioner. The coifnmissioner afterwards 
received from himT the letter signed ** Mark Tod,'' under an 
eftvdope, oil which it was stated to be the only paj^er re- 
quire which wad with him. And it is accordingly marked 
by the commisioner andf clerk as relative hereto. 



The following Defences were, on the 8th June, lodged for 
Mr Stuart: 

DEFENCES for James Stuart, Esq. Younger of Dunearn, 
itf fhd Crtminai Indictment against him, at the instance of 
his Majesty's Advocate. 

The pannel is a landed gentleman, and is infeft as such. 
His proper designation is " James Stuart, Esq. Younger of 
Dunearn." 

He is not guilty of the crime with which he is charged. 

Acting as he is, under professional advice, he cannot ad- 
mit that he was the cause of the unfortunate death of Sir 
Alexander Boswell; but if it shall be proved that he was. 
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then he is satufiod that it wil^ appear to the Coiirt^ and ta 
the Juhr, that his toncern in that affair was excusable and 
unavoidable. He had received repeated and unprovoked 
insults from that geiftlemain. Theise appeared in the form 
of very offensive and unjustifiaUe articles, written and pub- 
Bshed hy him in the Sentinel newspaper, consisting chiefly 
of an article entitled ^* Whig Song; " another article^ being 
a letter signed " Ignotus;" an article signed " Mark Tod;" 
and another article entitled ** The late Lieutenant James 
Stuart.'' These publications charged the pannel with crimes 
and qualities which are intolerable to a gentleman; and 
they were aggravated, when taken in connection- with cer- 
tain similav ardelea which had appeared rec^Hly before- in a 
newspaper called the Beacon, and ^ich formed the ground- 
work of Sir Alexander's publications* 

The pannel was guBty ef bo offence or irregularly in the 
mode in which ne discovered that Sir Alexander Boswell 
was the author df these calumnies ; but, on the contrary, 
obtained the evidence of his accession to them fki^y froib a 
person i^ho he believed was entided to give possession of the 
documents which proved it* 

Sir Alexander himself was conscious that die affidr^n 
which he is said to have unfortunately fallen, had been ren* 
dpred inevitable by his own conduct* 
^ The charges of malice against that gentleman — of a deter- 
.mitiatibn to provoke 'him or any of the othei^ lieges to fight 
'Witb the pannel^ ' and of absconding from justice, are all u^^ 
terly deniedf 

The pannel has given in a list of witnesses, and a variety 
of documents, to prove his defence, by proving the circum- 
stances on which he acted ; and, however deeply he dej^lores 
the melancholy event which has occasioned thil^ investiga^ 
^on, he is satisfied, that if he be tried by his peers, he can- 
iiot be fdund guilty of any crime. 

^ (Signed) H. COCKBURN; 









2f 
' ' • PREStiNT, 

The Riijh't' Hon. David Boyle, Lord Justice Clertt'^ 
Loud Herman d. I Lord Gillies. 

Lord Succoth. | Lord Pitmilly 

' jjLoRD MBADOWBANi did Dot attend.) 

Counsel for the CKOwaf^ •< . » u- 

Sir WmLiAM Rae, Bart* Lord Advocate* > * 
James Wbd<d£rbubn, Esq. Solkitor->Gen9r4di' '> • 

'' V . . . Adam Rollani)^ W. S. Agent. 
Counsel for the Pannel. 
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Mr John CuNiNQ^Aikj^^j ^^j^^ 

Mr T|IO|kIAS MAlTLAjNfl,^.,.,,^ 

Mr William GiBSo^p.. ,,.t, 



Mk.FbAN^I^ jEyFBEV^ 
I4r J AWES MOJJCBEIFF. 

Mr John A- Murray. 

Jdr f^NJQItZ COCKBURN. 

, , ,aWEA3 M*Bean, W. S,. Agent. ., , .^.^ 

. ,Xfi¥ P^i^l fpok jbis place at the Bar, accpmpanfeq ^J 
ik relatives the Earl of Moray;, Mr Erskine of C^f/d^'P^ 
and C^tain Alexander Gordon of the Rpyal Najify,^,^^ 
by the Honourable Admiral Fleming. 

The Prince Czartoriski, Lord Belhaven, the Honourable 
Henry Fox, and several other persons of distinction sat on 
the Benct^ with the Judges. 

The instance being called, — 

The Lord Justice Clebk» as the presiding Jpdg^, t|)|is 
addressed the. P^nne^ : 

James Stuart, pay attention to the Indictment against yoi^ 
at the instance of his Majesty's Advocate, noiv to be read. 

The Indictment or Libel was then read over by the Clerk, 
Mr Staart standing up. 

Lord Justice Clerk— James Stuart, what do you say 
this Indictment ? — Are you Guilty or Not Guilty r 

Mr Stuart— My Lord, I am Not Qiiilty, 
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. My Ij0^i^^^WB<da<]iotiatend<to«tate«iiyobje€tk»ito 
ihQ.iechnical style of tbisi indictment; It is cLrawn in ra- 
ther a peeuUar form, andt contains sUitoBients and expres- 
sicma which, wa think, might have bean spared, with some 
respect to private feeling, and no detriment to public jus- 
tioe* But still I am not aware that it is liable to any objeo- 
tiona of a legal kind ; and I must add, that, even though 
it wtere, these objections would require to be of no ordi- 
nary description, before the - Gentleman at the Bar would 
allow jus.toatate them, or to throw any obstacle in the way 
of A complete and full investigation lof the tmth, which has 
been his only and most eemest desire^ ever sineethe m^mr- 
tupateafFair which made such inquiry necessary. 

But though we bave^no objectioD to the technical relevant 
cy of the libel, this is one ^ those occasions, <hi whidi it is 
the duty of the pannel * to avail himself of his undoubted pri» 
vilege^^ of beginning the business of the day by such a state* 
ment'of facts, as may enablethe Court to judge of the bearing 
and lekvancyof his defences. And we think it the more neces** 
saify to give this statement now, because this is 'a proceeding 
whieb involves consideratbns to the party fardearer to him 
thfliil his life,-*and your Lordshipd know that there are a va- 
rietjir^of aeoidents which, before he maylmve tm oj^portnni* 
tir><lf bringing them forward again, imiy make tfa^ trial on 
the parti6f tthe; Public Prosedutor break down. And tbete^ 
foi» it is, ibat he thinks it right to avail himself of this 
opportunity of stating bis defences, in the same wi^ as the 
law gives an opportunity to the Public Prosecutor of stat- 
ing his charges. And though the statement which I am go<^ 
ingito make at present must necessarily be addressed ^^the 
Courts -I hope that I am guilty of no impropriety, if I men- 
tion to tiie gentlemen summoned as jurymen, that it ispartly in- 
tended for them; and that, as no one of them can teHbntthlit 
he may be one of the pei-sons who may be obliged to try 
the case, they will indulge me by attending to the ex^ldna^ 
tion which I am about to give. ' '/ 

This indictment' sets out by stating, that Mr 8eudn tiad 
conceived malice and ill-mil against the late Sir A)€^and^ 
Boswell, and that, under the operation of this passion, he had 
formed- the unlawful design of challengmg that gentleMan, 
So far all is consi^ettt. - '!]^ause having mt&iee a^n^thii^ 

* A»9«iiw given ia Scodand to. ttic4>rigQ|i«* 
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pufmahat individual, it ia athait pjomatfarthatliq Aotild hive 
fonned the unlawfiil design of duulenging that man. But, by 
a^qieeies.of vcasonixtt^ofwliich we cannot well comprcbend 
die meaning <m this tide of theBaivtbe^indietment goes bnfup- 
.ther tp states that having spedal malice agunst Siat motle- 
mta^and nonuUwe i^gminsi an^ bodyeUe^h^ not only formed 
die design of challenging Sir Alexander Boswell, bat aikgn ef 
the lieges. And then, apparendy for the purpose of showing thtft 
he waa maliciously going about, insearch of eauses of a onanrel^ 
thestatementis,thatherepairedMtoGl8sgowtbobtttn,tnrciugh 
the medium of William: Mvrray Qorthwiok, forraertyonedf 
the proprietors or printers of the newspaper caUsd* the Gttas^ 
gow Smtinel, and then a prisoner in the jaU of Olasf^wn^ the 
manuscnpts pf sundry articles whidi had been pubiisliediii 
the said newspaper, and othsr papers and documents con^ 
neoted with ;said. newspaper, which were then in the premises 
in Nelson Street of Glasgow) occupied by RobertiAleiBiiider^ 
editor and proprietor of the- isaid newspaper, amd intieimm- 
jvl paseesritm and eusioefy of the said Robert Aie»andePf 
and the said William Miinray Borthwick having 'beendlbeo 
rated from jail, as arranged and etmeerted by or Dnth^WM^ 
and haviuA on the 1 1th, or one or odier of the da^ of the 
said month of Marefaj^ carried, or caused to be earned, away 
from the said pr«aises in Nelson Street of Glasgow^ sohdaT- 
writings, the property, or in the lawfid possessicm of this said 
Robert Alexander; and having brought or' caused tb' be'* 
brought, the said writings to the Tontine inn or^Hoeiiriii ' 
Gla^ow, wh^re you then was^ yon did thereby obtain ancesa 
to the said vrritings: And having found, or pretended 1^ 
have found, among tfiem, some writmgs holograph of the said - 
Sir .Alexander K>sweU, you did ,mekedl^ and maltciottsfy 
challenge the said Sir Alexander Boswell to fight a dud witihr 
you : and a time and place of meeting having been conceel^ 
ed, you did, upon Tuesday, the 2eth dav of Mardi 1888, or 
«ponone or other c^ the days of that month, or of February im« 
mediately preceding, or of April immediately following, iqNNK 
the farm of Balbarton, in the shire of Fife, a little to the 
northward of the road irom the village of Auditeitobl Ibdv^ 
burgh of Kirkaldy, and about three quartern of a mile 4r 
thereby .distant .from the said vills^ of Auchtertool,. in the 
said snire^ wickedly and maliciously discharge at the said 
Sir Alexander Boswell, a pistol loaded widi. bail, whereby 
th^ said.SjU? Alexander Boswell was mortaUy wounded, the 
ball having enteized near the root of the neck on the right 
side, and shattered the coUar«boae, of whtdh mortal wound 



fcMi r^^( nmfi f^^yeii\A^.j^},.h^9mf^,,tMf^ <p ff #f »S 'ffg 

this fffmi\fi^r^QMGipi(f^Wf^^^ 

dtd{n«i;^ftb9C09d|iN; flee from ju4tjc(^.,tv tr. rr, rft /^nrj 

tbe w»f<»riuim4e geotfem^nyrnp^f^^iFKuri^ >iisfijqM^ei: if I 

iiv|rre|3ier<aiitted tofspeiJ^tbe^f aiiwi^t^xif q^ 

ay4b0 b«ir» L wquW fi^e«ly»n4mit t^wt, tb^. Mfsw j«|et;^Ypd^^ 

t^(t0»i)Ahe J»ereTd2Qse,ci|iadMi. fincl.gqp^roi)^^ ay^^'m^ iflMj^b 
tbe>priswer woi^d uUes^; ikd4i tb9rie^i;e»^ctUig ^J^II oppt^ 
sdlvTtbM^bJ.^.P9t.Aptic;ip9^ tbatftb^p cai;i| bpih^^dig^test, 
d^Mbt'WiOjk reppfv^ to JjiQ fai^t pa wh'^cb .,thi«^ 4"dif$P?^^n<i 
ni^in^y r^tSf wp.do fiot^loriiiMJiy.adii^t ii^.., 5^e ;<^^ on j^e, 
pubUe^pr^s^mpr, to, pffpve.it; im^.irp f{p so.^b^fljr ji^,«rdiBr 
tW w|s/a^rb»ve,tbe bei^^^ of tbo^e expiia^toKy ci^rpum- 
stancea ic^'^ybj^bo^vv^is^ we xaight bedeprweA* Accord- 
ingly^ I begjlbf*,in.wbatX^ipagqiog<p.^t^ Iffi^ffj^eor^, what 
Ij f«Kj^. a& .to d^ Cfitastropb^ of t)i\a^amir,9 fa^' jSet always 
ti^(Q^..a^:aa.iflfisumpUoI^ ^nd no^.aio admjsfsion. ^u^ as* 
smniiigtb^ifap|s,.l;bi8'(V>ei^,Mp^be,gre^ queftion, Has the 
giKiU0i9«Q*.at/^be.>ar,.any^ji;g9l,;app)pgy.,((^ tb^ effect of 
i^bif;bhaitbi^sha»<b«en,tbec^us^? , . , . 

,.)Z. fi^.tbat b^'faa^; w4 ^:sb|iU:pxQcee4 p> s|atQ the circuin- 
8biM^e%iK} ml^kkw^ jpowdi^be^dfif^npa, tb^t b,e 1^ not guiitj 
Qfitbie^ri«>e ^ fortK^o l)?ft libel;.,*, .put I canript enter on 
^iMtatewpntiwH^QHf^i^p^^ai'qfistJy. begging the protection 
c^ibe, Cour^^i^qd. ^he ibrgiyenf^s of ,t% Jury, wlien.Xsay, 
that . I. M fojn^ ,constrau)i^4^by twp gre^t disadvantages. 
I, IP',tber6r§t,plai5e> it is^.one. of tb^. unfqrtunalp circum- 
sifi^g^qm of .ftbip ^t^^ Abat it'k icqnn^ctqd .wfth tpp'^s of a 
publip and party, n^ure^ wbjtcb ^re most unfitted for the 

' « Tkis istiictocTimMl uriii ia ScbllahiTror thenifdicthittM. ' 



most severei^^sMeiiotisot! ttiy!(«lf^ ii6t^¥eir b)rr^f(Bif0iKce, f«' 
go Mb litmi msnt&fi'Wi&i^tk'besyottd M4iat Isablbltitdjr He- 
cesJslfr]rftf>Ab bkrettnttet^rtAA^'df tiiecasei And i^ ih tlV6? 
eotM^ iK'ffik€UcfMkidii, Fshdiild ^ppeat to/twnch tipbn'slib^' 
jects ^fcih cahnol, fcowfeVei* lightly, be dlttded to uriUiout' 
almihit^AetiMHhg mson, tptAythat this nlajrbe^rU^^d 
to tHeti^dt^tj^ oF our yHufttfbh, arid tiot to oufhaviAg tba^t^ 
mot^f 'dcfeirb to' tejfrfte tt pt^jtfdice of any Mnd whatever. - ^ J 

The ddilir odhsfAehMoiV Is tif^a fai'lhbi^ paifAiiil atttliribrr- 
delitfte 'taHitei It ik'im^tlr^ gri^oai tnhfettoif^ iti ' thtf^ 
case^ imd o^ wl^i\fch'thfe'^t}eMan''at thebar fi^Ifti^^ 
poignantly than any etrang^r^ Cany that jttfetlM cantKIt bo'^' 
done ^te the' TiVhig without 'Msecfnring to tttctdadi Dil»4;hty8e 
eharhi^'Wliiih 'ai'e tine tor t!ie dead. I #kh iiebtild^^M^ 
thte m^id too^ aiid'thalt wb cottMpa^s tbrbngh'th^Ftotldivted' t^ 
Alb day^^tHotit basting eveii a^hade of doubt ow thettvemoi^' 
of oii6 ^6I(^ \iti(6tttitktte Idas has otcaiidned thWdistttSfiii^n'. 
I am tfraid thdt ^e fc^hbt But I tinartb^tyMt Lok'dfthipsr' 
wilt ^ ilthi^ Whh itnef, and keep it alwl^ in renNmbratlcey * 
that, If we ^all be bWiged to charge* that pwsori w«eh ira^^ 
pro{ir]ety, tr^ are inofit willing to SsdHbeittty^iifdlscretioii' 
alone. And, I fecar6ely kno# wheriiei" I ought to say 1 ant'* 
soriybr that lant'gldd, that there is a'rfrcumstancetbwhkAlji 
in con^enc^ with this explanatidn, his bondubt tmiy be ^Ebi-^ 
tribiitedf Sir Alexander BosweH was knowri t© be ^fted^^ 
afatdlgiflj when not conjbitted'i^ithcbnstffnrtiafte p?udewee' 
and the happiest temper— with great it^rilcabpowery* aft*l^ 
am sorfe'l a^k no molfe ftrari #hat his betrt'fHenrds wiH a)lo^^> 
when i beg that e1rei*y thing bri his part may be ascribe t^" 
that prci^ensity which all men have, to exert those pe^uliai^ 
powers on which they have staked' either their reptitatiM of^ 
theii* pf^a^ure. I am certain that; in onr eonduet of diiacaset 
there A at least one resti^iction whieh we shall hikpose uptMT 
ourselVesi whieh k; that every #ord which we saj^ &haU b& 
strictly true. And sutely he is no friend' tb the mietffdry ^ 
a pei-son deceased, who thinkd tihrft thd lustre of tbatmemor^* 
can be increased by concealing the fall disclosures of truths 

Undei- the^e two dHBculties, let us see what are the real 
facts.. The first I shall state is dne, fw whiih I have the^a^ 
thority of all present, that the prisoner is a niton of unim^ 
p^achable character, and in the station of a gentieman. No 
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miVb p^b^iVe the ta^vMtyi'ih 8tH6t4ttivsf^df''ii4Mf^I now 
k^^ Ua •ricc^f dingljr, in et^ry qUeMldtt Wbfer^ ttn^^lypM has 
Mto inad^ to the laWs of hon^r, 'thfe^drcuaistniifceB'^F the 
Mtttes n^kibg'lifae apbeal,'wRbTefertfii(l^t0profi»rtdiij^ith 
kf^M^e to rank, witti ftferic^Miie t^^teMlp^r^ h/$»tf feteeii laid 
abwn b7 llite gitelttefit' juA^erad^^^blMiAld^ iii^^^dHettts in 

'<' Ndw, 'Oidtigh, itt' this %idictnhsttl^ ^Is^kd/^ #«>liiiiA: 
somewhat unceremoniously, * James Stuart^' At^^'whoitem 
li;^^htfattve ktldtm that lie! Wa«'dfl*6fctlyebnn€eted by Mood 
^^tksDme'or th^Qobtesrt'andf'most'ao^iiMI 'familieB in the 
llihd. 'He is ft 'first cousin, once ti^moVed, of tbenoble fii- 
Wlly of Reay. He is very nearly contfeeted^^thfe precise 
'degree- is* iidihateritd-^with the noble families of 'Buchan, 
-'llfMviUe) and €ardros% and sfeverai others^ ' But' I n^eed say 
'Wmote on this part of the cas^'^att that heisffilieally de- 
iKsendeNi from'thiitgireat statesman wliosehittoryaderns the 
!naihe and the house of Morayi * Facing the Ikniily of the 
inst Earl,*die fathar of the gehtleilian at the bar would have 
%heflted the honours of that illustrious house'; and, accord- 
-ih^y^ I perceive at diis moment diat he kkSupptntmi^ iti this 
tJii^'dhy df tributation,^ by the preiieiit't)osbe^^^chh<e9<the ho- 
'^uritf isiyd fortune of that family, who hatt^clrMesl'td'fb»«• 
'*tb tfie'pirivileges of the parage, ^hieb v^diild hiS^tf ffivea 
^hiniJa place beside your Lordships, aiitel ttlth great tilttnliness 
«Md>goed taste, has rdther preterr^ t&^'S "tiky^beaf irith 
t^israittiveMd his friend. ' . « ./.',. 

fciii^or*is^«he persona) character of the prtsoner^^tiQaworthy of 
these high and hereditary honours. "This is* a ^ theme da 
^wh^liielft fti<tietmr fOT the witnesses to to^k^^an for me. 
yBtit I ^ttst toy, th^t'if It Mi to thi r<H? ofi^iktfp^H^n to be 
i^^iiiscld to* the neoel^ty of proving' hh personal tskktsfeter, 
"tii^eUs^o'man beyoM t^se waUk^-^ay^, these it tt»fr4n«i 
• Hrtthih ibfenhMi^bo could get a moUe btotitifbrfchttt^feter, from 
<A^gt*eate^<nu1fnberof disintereilted tod ^ohtai^us witnesses, 
■^^aU tendering their 'setlrioes, from* the rafiks ^of 'bid p^rtitioal 
i>ttd¥ediS8rteS)i fhw will be^iven to tf^e getitiemftn at the bar. 
'>l'flttlftot>goiOg«a bring forward l9>e public tbdnhi which 
he has got again andagarita'^ftbin Ae ^p^^tboiliesJwfaose 
^biiMdesS'iir hd^ d^dtie.j' But 'the itfpeoiai- pomt bf'hls cha- 
i'l;l^(eirK»^ieb I troiild dAeHy ^etiA ybtHf^atflenddn k, that 
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lifr>iaqai ^f i g i |i^lhf4 <^t^;»f:tot4 ij^NBieof^jOFcp^H 

sitiesifB^m-Airi^cWqUairr^ilB like, this in g^^^l/^§^^> 
ha$ any: guftUtyf inQref4i^nguj#h»n^ th^ an^l^^r^ ^it^U 4^ 
of .pmceTulness.! ^.your.Lord^^ will be^r jjt4neiHi9W|^4 
\avf'\A0m>^ tJbatiOQ.e¥«cy,^9<¥i«io9r'Qnwtiich ^^^.^ssis^Q^ 
huB bcear r^qntr^fly he .hA« k^im ,tb^ iqeEtaiii an4; s^cG^8«^ 
peM^^niltfd^r!; Mi4)th4tft if J»e(isyiK>iiirxl]^a$e^.wi^i¥P|3i;ui^^ 
Dis hands in another's blood, he has more than onp^.^^^^ 
theriAa#^b^lwspxi^^t<efii9imUar cldai¥|i4fis.m4erjBi<9il^ 
QirClipillltllQfiM 'M • v.^-.x » ,,. ...,.,., o..^ 

lilowy it is perbapi iio|Mii9l»nQwn to som^.of ^yoarXco'd'* 
8hip«rr*il)lfi'S¥r0i^ent;ly.nptorjoii3 t^ erevy body ebc^^-^-^H^ 
in di0 beginning of J^niiarv: IS^i, a newspaper was e$tar 
Uishe4 in t this city f called, the B^^cm* Wit$ the g»eral 
iiierits^f^f th^ pulnication) ^tber with respect' to othei;sub* 
jecta w G|therimep» we.lM^e^iiothipg whatever) to do* MQnt 
Qii a pavticmliiFtqcfMliolit .4ln|Ost emcuy a yeariigo» th^t pilpe^ 
(H» tained. agrnossi p^so^al atfjack pnt Mr Stuart. The t^rms 
of tliat,att(|Ck»,ithe.prc^iety pf it^the meaning cf it,>I don't 
coD^ about hei«; J r^sii on ibe mere &cty that be was^attai^ 
e^f and , that that affair was settled between him and a pe^f P|k 
ef iW naa^ ef Stevenson* How. these two settled it^ is peiE^ 
feetlyi im^ptiateriaL But it was settled. Somie peirsons^ I hane 
lieardf! 4fivbi ;tl^ t judgm^t or good taste with which, tliie 
matter was 9et at refrtby Mr Stuart* With this I haiie do« 
thing to do : I have only |jo say, that he had the highest ai(^p- 
rity for what he did. But let it be right 0r let it be wrongs 
setded it was. The fact is, it was terminate and adjustei|^ 
and^bcUb partiies were bound over to keep tb^ paace. , Thia 
bapp^^,in.the «y)nth of July 1821. ?* 

NqW). after 4iat affair was over, sure am I that uq stitffffgfir 
had a right to take up that quarrel^-that no man, not .a par|y 
to the business, particularly if living at a distance, had.a i^lpt 
to adopt it, and treat, the gentleman at the bar with igu^ 
miny. Sure indeed am I, that, .with regard to Mr Stufii^ 
boasting, a& be did, of the friendship^ audi walkiuff ^vajry 
day arm in arm with the most respectable men, and in th^ 
confidence,of every «mijaent character^ nothing had occuiv^ 
to make him a ooipmoa butt, ^at which every person m t^e 
street was entitled to. level his 'insult. . > 

Neir^rth^fKs, there appeared in thatpap^ a series qf pthff 
alta<^,rrwhich) ,fov his OA^ Bake^ I wishltlie decease4\^ad 
never seen, because I shall show how tie adopted them. But 
there didappearjt series of attacksycouched in Ifsguage which 



other occasions, has created unheardr of difiBcnskmBamoog the 

nib*bit«Al9iofiO|ip]0a^ iilu) jfiutmwljs mrsfliogulaiif 'imited 

. .iQ^aUthehoodajorciti^ca^ip.^ Ifun«aliiiwlaJkhflaMdjlojttien« 

.) tjomlkeilfyagnagfjof tlwseiial»tack% — la£agu»g& £Mri|vfaifih, I 

,Qpn&9a m^yowSi.hoiMkip^iAakiiti^l hm ^fesMooall^ 

obliged to.mmdic(>]n]rsol]^iibjr>i^ mml^ iuiiAithit 

Appaarod^;.! £4 not iuiiqk I|hqreii1vete ttebecfoiiMi mdersf 

; oij aii;|Cltpml»r%;initbbilaii0x)(< BqbiiiiiiiL Aai/SAr Stumri'n 

. . j)ame«vWaA>d)ire€tl3C coupled with, ibe iiroid ^iaitord^^t'iKiih.that 

_ ,,.Hig reckoned tbe$eoutiragiea»a<iiiere pwvrDcalioatoifi^faty 
ffrVm m^k^Apart^^ ihe.same persohSi-wkh whom ie AadJieen 

v\ .J^dlg^rJli^^vhom thisifitep Jbad'bean^takeii, the Sheiiffio£Mid- 
. li^QihiMl V ^t)d ^tbott havin^ffecoaii^e'lo.pBeaaaodi bfiiper- 

I ,itqitQri^akl;esp«ltoU€(:Judg^4lu»i^^ 
interdiction, or otherwise* But he was toMihataiQindress 
,,...;)Ajtb^fe£prm ^f^\dib^}f^li^thktiibe^uu\th^upKaD(MkU 

^J^tf^^W^^^f'^^*^ fi^if^iUo.ak^Mper^^BB to i¥faidbte<rwas 

it ^n4pv^iiiQt^netaliatefi.tha Sheriff could dojpodbng— 

> u> Jh^i¥QQl4iQt}^iri^ j^iterferev^ilk-jthe |ihttrty of tfakpis^ ! •! ! 

I > ^.(Iffi^ % fffpi^i presutving lo i)ttedUoii)t]R propmtjBiofi this 

. j^A^e^^QPam'a^jivJgiaent; ibut ^lAaiijwas^itsu^ffbckit^i^ Mr 

Stmr^i >. ^^fik .9i»r .hixodelf sf t; up 1 tova>t«rgdt^ at ^wl^ckiteejry 

10: 1^#> iilbfto Jqaigbt ahoolb And wheoilMlanDttfs toi^^ax^ho- 

. M]l?4fyJ^ f^Qt^^iw»i<th(ijein««er! is,tT-?f toteotyoiie^ 

i. H^YfiLjJWjnQm^ 9£)le|i«tinoM»;itinc:h|, faouiiiiDB Jidf glium- 

<i ' fMMx mi^^ po)y,oo^>o£ wJbfheklheiClisejidnaita^ : :tu.*(M 

iffcr, ^jsl^i^^dsubmiu^utp ,thii-^ta>hi0l.)iaMt.ii6sv|iii)udg- 

^ ijCM^t^ \ For ,a)i)9V(\ a month on^ at9& i^eeksi he ^abmi^lkd . to 

, ^ 8(i^4^9^/wMch\ Ifi/lPHldefXfak fidaelpf, Lsatd that^^iclid not 

V iiimitJi IilfiMt;^th^wii to tmquitk|..ihough\no viaalsuLXhim- 

do ^f SP^ld ^V9 hpr^ne dnem witbiiiapalitot 6iN^nffe»o oji 

i < i.iv^ |&ffi?K^f^l^k>^nd)PlheitiSi»liiair.i^veti^ ca- 

reel* of the Beacon to a close. And now aiiQihbr>gceat 

?:;( tec^««)bloCrl^idibfirtff)& b^ina^o 'SUdt ^am^H^iLicainie to 

'J li /#P>^P^ r iW^^Wh <^PUlirUllti€ai;0f jitjvaa siet i up /in/ tkwqiiace. 

: .Al^vrpi^^rf^n/mflitbua^v^m 
t.Kal^t4wSg |Jrft§3tjt^§W% JM& Styai^ i(BYfirj»»aiaof fpo«di|em- 
per and good taste was thankful for this; and a common sen- 
... i^m^ isi]^m)MMAani*pMfna3L9A^^m ^tv-AMAtfi^ViMt VIre had 
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'baodiaadfriendfihip.. w. -• >^' ■• i . i>i< .i •i'^i- ' i wj^ 
.>aiBitt|^iiQ!AIHle>o£ thk^miat tenBptiiig<|ip{ta'MMlyi4iii4Kye 
•idonetwiiihiuiiS'ftfikif^tiaiiiewipflpev^iisalled ^t^^S^itinet^^was 
<8fl|iiip'ki} Gis^gpiiR^ — \BAm.jdiSmnt mtssfy^hj^i'Httef^nti^enp 

>.hMidfimiqimt»e\r^Hnouijmctiiayi^^ Vet, iH the 

fWBWf lfivfll>liBiiili0r c£th»pdpa^^i>AH the pre^iooy leiilliliiniea 

> ag4iiHltrM£&iiuitiateiptirpoid|r aadde^ In 
'iihfi/9e¥^6xa^iikvmhw^ I fiod it said^of a gendemsa^ whd'bto in 

his veins the fmreant todmeblest -Ulood> in« tW~tx>untl^' and 
:iiha «ltha!|iiii0iqent»wa8iadmitted tothe society of a4 large a 
^cirdeof friendaasanyvmai^ can boast Qf^^^^tbathe^had^i&i&o- 
naured\ike hfqQdatidfike nam&qf' kis ^fktHilj^ I findMni^ ao 
eased byiimme of ^maamusi • and oalled a 'heUfiUssUrUj^n ; 
aiUl dienedsiappUed^ nol indivectly) but'biro|u]ly^andlM4(iieut 
•vasioA^'^hatintoleiaU^ fwavA^owdrd^ anampmatioii'tirilid)^ 
' wbm H^OBnybeihoiraeiiquieA^r^tbe k^ha^actefi of a* BrkMh^gen« 

.Mr Stii^rtf. though he haid^iiiled in' tlier first dpfUiiAtion 
' wUcii'h^ad Hiade^to^tbelawsvof \i\% countrjr^ was^-iiotvdis- 
.ootarnycdfrboijniaking anotbei^ He was ^advised^'^ttoi for 

theifM^ toif.paltrjr 'gaitt, 'but for the'parpose' df ^^hoWing 

t'that/iheqwa^ -ndiohred it«p» resiit that* torrent &P> ateiJe of 

'^ irhieb fv^ haveveen the firet founteinyto Paisi^ W»f^^ of 

dattM^eB^f.and^iaeaofdiniglyy befo^ iamthm^ ^mmb&^ ^ the 

7ia^€9iL tivaS'-fxti^bcd^ >be ibadra'smnihons ^oMdl^di^A^^ for 
' daid^siexetoted'^gainsttlie known* ^edltovs ^ Vtile{.^2per« 
•i'H)Bi|;afvte HuatoondoscevKlenoe; (beioe the (eohtiical teMI 4or a 

6peci£k;atien)(o£ tbe^factacomplai^d of ; and in< the ans#Ars to 
^tfia^vcoijdesvendcauke^ hewos^ plainly aAd^opel^v^ l£[^a court 

oiSjustioe, ^\\^^sb^9amB^h$\hAdna^JbH^t. '^''^TAj'Off ar^ 

• ihiXjUwsiittf hon^r fiitxkd^hi$\cml xialn^'W&ceth^h attjelnpted 
to banri^ited b^aiiiefkreneaM Svose- very IkWii^ u^ ob* 
wiyh^ivthkh^hefkeoitia^id where 

MiiiHe^ttMa^veaiw iblii ev^niM app^Uo'^^e laii#^^>^ his 

> tdiiasvfciii: BatauBe^ 3 ecini^b^n'^ hlittfMy ^WiehdiCflft^f^bare 
jilsDuae froMtt oonrtbf IttwV 'i^ ^ M'b^'geift'dtil^ kMMf ^Oio^ 



♦9 

fore it cftu bear* ^ . ,., , ..j . 

riTtu%($m^mq|is<,bftd not tbd effect. of 'QheckiDg tbe<c«iH 
tiiiBatiQn of tb«se §eiiUme«its Jq the. Sentinel. They went 
Qit*; ^an4 X &ni no^ qb]igedrta<{Qnie» little nearer to the do* 
e0Me4^ ky N;a(Hig)( thauhiejr went on fipperently ^ith a keen;« 
or spirityfand und^r an nbler Jiand* i tSevenal artieie^ Afmeav« 
fdy of which the Jury will h^neafioer^bear more particularly^ 
Soipe of, 'them are u^ptioned m^tlm' indjatment^ Who db^ 
author was, we shall speak of immediAldy* * But* t]aief0* apt 

Scared* ^opg.Wber« an ^ticltej entitled, ^^J^^fSTiSwig'/'' a 
tter signed." IgnoluSf,?' » pB.pev. beg^nninjg-^^ iiituietumi 
^f James i/tumrt^" and one having the name of ^^ Mtfrk * 
*f . TkW/''^ * Thererw^e several others bjesidea^ but what <tie 
b»Tei^ do with at present are these feur^ . m j' 

r.> M\^Qiper'^!AI have come to^ Mr iBuiart did not knodv} 
n^'had ha an^wspiciony'whih the aatbor of the^e articles -wal^ 
He and every body else was. satined that tbey wevetnot^tbe 
productions of the printers, but that they came from! somtf 
person i^bo bad not only that spirit wbicb- give% sarcasm its 
edge, but ft few of those powersi ^bich give it its kstrci 
Ac^Dndinglyy •everyone of his a^quaintance^iaawrhQW'deepl^f 
t^y Jiad sunk i^to his^ bospin, £bf in every one qf ih^^ -mr^ 
ticks itA^,mird Coward i$ direct^ ^pj^lisd to kim^ '.Tbeie.ar-^ 
rewstst^uck tbfe msfrk-for which tliey were intended^mnd they 
cteft^bat'heart they \fiere directed againsti thaugk the quirel* 
froiHiWhicfii theycaine had not been diseovsened* ' •' ** 

" ilf^any/thingiCQuldliave added to the greatness of dlis<in^ 
jury, and to its irreparablenessi it wotild be certain other &ctft 
t^^meh) fl|)€iilt]thi$ time came to the knowledge of Mr Sttmrti 
and sati^d J>lm^ thatthis newspaper, set up as it was iiii's 
provinoialtown, w»5 not entirely left te the support of pro- 
vincial men,.; but that it received the countenance', of certain 
persme of higher siaidonrrr^B fact, which I .state for /UO Dtb^t 
purpose but that ^f showing, that greater injury was thereby 
done tq |i^r Stuarty^-because he was so placed^ that theve were 
few houses .be coul^ go dntp. without the chance c£ having 
hiB eyesfix^d upon a papei* in which th^ word Coward wfks 
a|>pHed>to,hiHa. ^ . • i 

.At lasf^ afte^ sufiCe^in^ jundev tbose att^^ksfona considevable 
time, tfaat unfortunate ^y (as, in any view, I may call' ii)i 
arrived, in which the .author of tbesCv ^al^mnies was tb he 
detected. The papers were found in the office of the Se|i- 

* The two first^ of these articles are imnex«d to the indictment ; the ether 
two will be found in the Jppendix, 
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Stuart in this indictment) though, whether by insinuation or 
nofr,>w« tanttot V^ty'tfetl Undei'fttilttf!, thkt begofthestpa- 
p^ftwttn^dperl^:'^ >M«W, *Ai I'kntfiNirlhM prepossessions' «jtrdt 
(mtWisi siib}e%e»"I anh bo^'linxidus thut the retil stafe^f the 
&et'dhi»uld b&tindmrt»M)d^ dti^ sefM^ 66 plainfy; thalj hUe who 
rmn WBy tt^Mi ^Fbr this hm^te^ it ifr not neoes^ry^ tar go 
mt^ mstmi^enihJ ' THe* mding fac^tsr. tsdn b^ (^xplai^d at 
^Ate p »aMd (hlr'ifitlM?6tii^i»! ' M^^ch' I ^un notr > td give, ' I know 
lheei*d^ii6^ilU6tifii^in. '» • / ' >' -•'/•• f 
' Mr Stoart^ ^n^ day last Mareh, "was Watkmg'lti the adi 
)M>iii^ hdl, wfa(dtl<tt fjerson^'came u{^ to hihi,* BXid^gotMin* 
ietf^'ifttrdAidd' ^'the pfMte c&unity agdnt of WiUiatA 
MiOflfivf Bcuriki^mk, the edildr or printer o^ the SeliitkieK 
This gentleman Mil' 'Stuart 'had neVteriseen ist his life'be* 
finre ;^ scarcely ever ^inoe^ and the statement made Adjust 
liii9':«w.<f B<»thl0ick 1$ alarni^d for his pi^euniarjr safety; 
^iyoli'lisnre^n ai^idn^bf dimiages against him; the !Provoi^ 
^toF Hamilton has two actions of damaged, and others of 
*^ the same kind are thiNsat^edl He'li^lsheB to do>tbatw4iich 
^i6^!«lway9 the> right and duty bf a p^rinter tb doi tb &Stve 
f^<hiiite<df by^'gtvhig'ti^ thfteuthoi*.'* Tbe'finsi^r^'milde to 
this proposal by Mr Stuart Was the very sanwe that was ta)(S»iia 
fajf other itwo^«ntlemen to whoni a similar intimatSbn'wa^ 
^V^edtfi» Ipw^^ in snb^taftic^thrii-^* Wear^riitfdy^to"^ 
^<to jBiat^W'itoi^sdve >&nfaer tiJAie; andtifiy«tt gli4i> the 
^* documents^' we'dhall eonstderbf your'propdiall"nBirt»wiB 
<fimak^ ho-bar^in'^ 6iAy we w^mt 'ty'^othoiv^W^^don't 
^Icbnocto ou«^ves' With' (bis pal^f ptitiVi^:^ i < j ! in ./< i 
tMlr'SttfaridM nbt w4^ t6 go to GlasRO^. < The^^opiQ^al 
mohfted was, thirt 4^ne ^f tbe cytb^r tii^digcfnileiinleh ^ioiildigl»» 
Ban diey wenepreMetotdd' by ateoideb«,' amd he wi^iii; himsdQ 
and ht j^ot the parens in^ ^stioiy; ( Bat, iil tfae^J'Sr^/i plate; 
f&^ I have iw^iihtck tb state! in eonilexion witli- this ^^rt of 
tbe-tbil^iiieersX A^ 'did' mot ht^ idia/t' Boniiwidc^^si^aniring 
Bortbwick'tdi H^ve 'liad-no rigbt'e^'^re tipfthd^p^ni^t^ 
bodttbferuch right; In siipport of t^is, i ha^e a'witiie»k 
i^iiist^ wh4iii>itb« ^\k>^\xmt^iastsi^ o^ei^ i itieai|>tliii 
Public Prosecutor himself. For what does b6"ikt»tef)kl<tl|4i 
tiiAiet«(ient>? ^Thle >t^^gt'j»ri> wdnt'tCi^<Gfeiyg()W> ^d^i^bt^the 
(ii^^m^iii^\^^^in0HMs not ^atttedjh d»mid^'^ thdJ^^mr SM 
mH'kn^»*tha$ these^dodumJi^ts were^in 4ke tegdl^Oisesshn ^ 
'MfxanAtri^ ooifio s^l: lu i^auol aio^/ di^qi^q c>ilT .boJj'jriL 
Therefore, on this point of the case, it i^pears that Mr 



I^fiftft jMt did Vnst my eBhxttamtea p6f90A wotiid uts wj^ 
ing lo the parties roncemed^ ^ I don't want yonr moD^, 
give me the author. '' He did what is usual in every oaae of 
stolen property,, and which caanot be^wrong in the stronger 
ease of stolen character* Had he ofiered a reward of a thou* 
sand guineas for the author ; nay, had he added^ that if aay 
person gave information, no qtiesiioHs wcndd he aehed^ Hm 
would only have been doing what any man of spirit wohU 
havedone. And what, I wouhl ask, would have been jnU 
if he had not adopted this course of conduct ; ]i he had heiN 
fated about taking it ? I know it well. I have die aulho^ 
rity of all the past and after numbers of tlua papei^ vhibh' 
leave no doubt what constructicm would. have been pal upMi 
his conduct. '^You are the cotBord^ the^^kitf^ tbe.fMettii 
man, the heartless rt^ffian^ the ixhite feather j the man ajrmd, 
(f leadf the man afraid to draw a trigger^ the paUroon we 
called you ; you talk of your character ;<-»but you want a 
little mon^, it seems ! because^ when we put you in die way 
of getting honourable redress, you betake yourself to H civU 
action of damages, and let the author alone. *' 

Mr Stuart, accordingly, took these papers \ and it will b^ 
a strange circumstance if he should be thought wrong iti 
doing so, when I am ready to poll the bar, h*omwhi«iI 
am confident, that there is not one man out of twenty who 
would not, both professionally and personally, say, that it 
was not merely his right, but his duty, to take them. 

But I have a great deal more to say before leaving thid 
point; for lyhen I plead, that our defence on this matter is; 
that he did not hum that Borthwick was not entitled to 
give up these papers^ I'am supposing that, in point of fact, 
Borthwick was not so entitled. But I now say, that, on le^ 
gal grounds, Borthwick was entitled to give them up. 
The fact on this .point can be very clearly and speedi-» 
]y told. Borthwick and Alexander were printers and 
proprietors of this paper ; but at a particular time, 
and before Mr Stuart went for tliem, Alexander had 
proposed that Borthwick should go out of the concern. 
Borthwick agreed to this, but it was cmditionally^ and one 
of the conditions was, that a sum of money should be paid 
to him* On the faith of this future :.nd prospective condition, 
which ought to have been fulfilled within a limited timef 
Borthwick very foolishly signed the dissolution of the firm^ 
and put it in the hands of Alexander; but, of course, it was 
understood tbft it waa not ta be used mkss the conditions 
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of 4»»&^|4*^HilSNr^^ 

tbetoopOBteoy in die ^Oufsfette; ^iiad^ d0* te oFd!ttl^M^|^.|r « - 

tiatoii ol^*6ku|^w, p»7k^.^htf: he prigkt^Mi^idbiMddfim w; 
thewfln, »al«Bs^iiiB«Dii0f imfe {wd li^mnitheMstgiiktatm. .v 

io reskme pmessim bf Mai wMJUi 0mt. Tb»dglitidfty» - t 
wem>iilk>vedi»'ti>^0kpfae^aild</A«>3aK)lwjr t^in^ Wl'paid./' 
BollifiiriicA^'dili^'ttotaalt&ndynriw to teks>'pc»iinsMD«liiiiiW. . 
HG**SMfite# a HMMmdeitfib^ tiBiefiii«heih%-ahD6l:' "a fortaMbt^ ^ fx 
M'sthtAnlMfimmkr wob eigh* dB^s^fbud^xaitA^^iilU^ - 

had^fMMMd for mdarooatiiig t0 this Oilurtfianak cat Mft, .»eA ^ 
in^itlifttlio'iitoMyira« t» be paid^-^tfiatitbenBr.wasr/to bet'. , 
no i^rUkkki^-J^tyo liit<smtk3dy>A^JieJ iraa^ and i reMawd fMs^^i : > ^ 

(%. His associate 'iti^'tllie i|ifiiGi» i¥M i^kxaodtr^ kili no>? >r 
atten^]^ was liiadd KvdModgeibiiBi; • : /.^h.^-. . mV. tJ/. 

To l)^'Stfr^Al63tbndfdr/ ^efkag^tSd bis'T|UBrt»i3iv^>^0'iifl*' i^ 
W dKi^^ lfcan )rirai^lf/H>'<le< K^ iwaa/tkusoreor*^ >N 
^M&i hM f^0ur(Ete't(y'lEM^f»Ma^ti9^^ to gldt^hik 4lflt(cS«be> m 
oVkei'Xyti'tkn^iM'ii^p^Aiiw^ a debt^tnet^ dM^ it&< ^» 
Gaused himtt^ b(i htti^ried^'tty-pilrlMifi^'aiid ifaferetierht^JbFw^i^ 
ei^t 'dfirjn^.* ]!«dW, it^asi^ileih^ Was 4hm ki {nMod tfaiM 
the c(mnmihh;tfd6h'di«i^tidiied' wiift'^aA^tb^MfiStnaYt^ aiul' r' 
ATexander baViDg-tbtos'^GT^^ hfe^<{5af«nen tod^ defeated ' 
the ihterloicut6r i6f the Magi^ttieite^ bylHS>^4^)^fM«|ie€^' v 
was ndt idle \u thfe ifae&ii time. Boiiih'«ri<)lr iMui w^h^ itrf&e > 
his own repositories^ d^ksj and drawers. ^^AU^hesi>i»iplms'^ ^^ 
«(/ AUxcmier to 'UehRf open; dtt 'all '^ytsthid^ A»>piaf hem^ ' 
locks $ for the Very ^furpb^e ^i* ibaking hhtt ^^' l&at wlveit, ' ^ 
bjrt^e (^raition of Ae law,' BoirtJnritk shiikild'be^»d^^ * 
iroin priton, he shonM'iibt jg^t aeie^s witb6uti&4yitig l^iib 
redbiiir^dtotbe li&^tftral^. ' ' '^^ /<.!< h i» i.td ; . . . 

It wa^ inr this 8itimti6n;'i«hto "th^ legU^^tk o^t&isvjQHtn U 
had. been defeated hf'd piete^ of iO^aii^lemei AM? Mt» - 
Stdart found him whenl be cafihe tbtS^a^^;-^ B^lt^bbs^ve, ^ 
—I beg yoir Lordships' will db^ti4s,-^Mr1Stubik^*ud*m^ 
conneetldfi idM Bmkwi6lcy\ AifedOf/'oif in^'i^(%i' ^tie^&Ml ' 
no cinitieGtion with tibe story which I^hav^ now been t^tn^ 
yon; He hisd nothmgtb'db^ but t^i^U^VwIth «i^rfli«Mc ^ > 
the apparent proprietor, and to take the papers. He did 
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Bcurthwick was libenitod li^ paymttt of tkt luflO for whiob 
h« luid been imptisonedv but no4i one iutbiag' came, diKMigr 
or uidirecUyf from Mr StnarL It was paid by BorlhwicVs 
pritate agent^ as a parti of hit. general bumnesS) and Mr 
Stuart bad no more to do with it than the oUld unbonw 
. Therefore, the second remark whidi I hsv^ to make 
i% that) if the propriety of Mr Stnart^s eondvct depends 
oir the fact of Borthwick'e being entitled to do wliaft 
he did, then his conduct was perfectly proper, for Bortb* 
wick was so entitled* He waa the legal oostodier and 
admuiistrator of the company :paper8 ^ and thotigh he 
may not have been entitled to gnw attugr the comptmy 
fvtop&ctjf yet, as administrator, he waa ^ititled to prevCTt 
the. company. and bimsdf from beii^ rained by actiona Df 
dmnages. He was entitled to* ejfhibU' the papers fot t this 
purpose. . ;. . 

Mr Stuart thus got the papers iQnoeently.«--'*B«t fioas 
tbal day till this, he has felt the weight of the disooveriaa 
which he then made. For though I believe he woirid 
rather have given his life than have made the dtselossfe 
which he did, against a gentleman with whom be waa some- 
what relatedi^-'i'with whom he had Jiever been but upon good 
te^ns^*-'wbQse talents he had always admired ; nevertbdess, 
the Q^dnncholy itoth was disooveied, that his. hidf frtcoidt 
jSSiV AUsmnder Bostoetty amu the avthor of. the worst cahm^ 
fries, QgainH him* H^ diacoveved enoogb to makelHmttdf 
satisfi^ ; and I shall have no reliance on evidence henee«^ 
fostb, if the Jury be not satisfied diat Sir Alexander, was th^ 
author of that <' Whig S(mgf"^-<J the letter signed <« Igno^ 
tmi* and. of two or three c^er productions, in every one cf 
whidh-rrl d(^ lU^ say from malice, — I hope it was not frooL 
malicei-^bat from thesportiveaess of an idle fancy, he dou 
ojpjpl^thc term Cimdn%l to the name ofMrStmrt^ withovt 
€ver having received any provoemtio% or the smaUestpnK 
tMt for domg it. . . 

For, observe, that these were statements made by. ISir 
▲lenander Bosfwell, i^aintt a gentleman who had fovmajy 
Mter written. Or spoken a word but in respeet of him. I. 
know it .has been said, and I am) sure there are persona bete 
who must take the remark^ that 'Shr Alexander^ oondtie^ 
had some extenuation . from hia having been the. object of a 
wevkma publtcatien in e idiffivent wwspapev by Mr fituarli 
I urn mottwHIiaig to let hiai hsrve the henefil of that e&teniNi^ 
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lii)it» in t^ribm ie can have H, t&i^^sm€we% ««^ fao^nt 
Md^.on hbjpant,. thst tlwt^ims the eii6e»; hikt he was c<»t&- 
pkidl^ ]ni0iAfi>naM(L If iie ever got «tieh informttkiti at idl, 
h VMB mita^Hormtd. Mr £tuart it tbo tniich of « gehtlemafi, 
««d p»$te»et loo smtchmildfittss of chameter, to be gnHly 
of ftnoi^mous piiUiealdoiM against enj itidividaal. He 
aisirar.WJrote fstseainglenvord i^ainst, or about, Sir AIe:itatt- 
d«r BoswttU, npr had faej ibr two yean iidbre, writteti one 
A^Uable in the paper iirliich I know bae .been referi^ 10, 
«:(i6fipt one ^ligiit disoasaion iabout the paitieulat' direction 
^.a Fierr; toa the Frith of For^t ' ^^ 

8q tihat Mr Stnart fbimd himself here in very eKtmordfei^ 
eisdinislaDoeB indeed. He iiad now sufiered such wroi^, 
aa jio. gentleman in this coi»»try is eirer a£fe0t^ to flEnbtarit 
to» and he bad seen all these insults adopted and aggravated 
ioihe* SentioeL Yet he found a kttar irdkn ^r AlesMd^r 
BosweIl» subseribing a sum of money to drfend the Sientfaie} ; 
ia odier wonds, to d«&nd that very de&maitbn for which the 
Sentinel was prosecuted ; and then he^Mind ali the previous 
wionfffile^dJiaiaithisheadyOntfaejAithorityofvnobasefeeribbler, 
bat ot a man, not qidtehb jeqnal in family to be sure, but fiifljr 
hisequalin pubtieatation* Whatwas^-what could, Mr StlfaA^t 
deafterthis? Was he to submit quietly? Was be not to spi^l^? 
Was. he .to huddle up these papers, and go sdi^dut the world 
wkh hisdiminkfaed ^ad «iarked with die word Coward? 
Ne^tr^e did what, (with Ae exception of the Bench), theVe 
is.BQt & man in the kingdom who would ndt have doif^. 
He cfidled in the ladirioe of able •candhonouriible fneo? ih 
jMcticnhr, the advice of one nelattve and friend, a nobla- 
msn^.whoae interference has proved a mighty blesshig. Ili^ 
£ari:t)f Roislyji, en seeing these docainients, saw at once thtft 
them was hut oneowrae to be followed. He left a mess^e 
for 1^ Alncander B98ieell, stating thmt he wished to eeehifji!. 
After the lapse of several days (for Sir Alexander was then ih 
l4>ndon)hefiamBto £dinbargh, and aninterviewtookplacebi^ 
tween them. At that interview Sir Alexander was attended by 
another gentleman, whose judgment and amiableness of di^o- 
sitionioedehim a worthy confidant on sneh an Occasion. Ml* 
Don^^and the Earl oi* Roa^yn met with Sir Alexfmder Bos#> 
weU,. — and I pray ike Jury to 6b$etwe what the terms nxitre 
Hai '^oer.e then ^ered to Sir Alexander. Why, if Mr Stnait 
had beea Ahehally and-ruffian he was called, ltke« bea^ be 
wouUhawcushedtOithccombat, and insisted diat his wrongs 
sheild be\po6itun6ly end instantly wiped oot with the'blo^ 
of hothi er one mtm&aau There are men, and Aese amiable 



Aod his conacience went.a step hrihej ; for he added, duU^h* 
wo.uld do thie, even though the inquirer shofdd be Mr Jfimes 
Stuart. That is, before he knew by any coinnianicatioo from 
Mr Stuarty that he was speaking of hiip, or thinking al^j^t 
fainif he was aware that he had given Mr $tuart cause of of- 
fence, and accordingly prepared for |,hat rencounter which he 
knew to be inevitable, by asking Mr Macouochi^ to. be bis 
second. On the evening of the same day, pr soon thereafter^ 
buti at any raie^ before he knew what the menage wa$ to be 
aboutf he prepared himself with another friends that moste^ 
cellent gentleman who attended him to the fi^ld; and tO;hi«)i 
he made the same statement, saying, he did not exactly know 
what article the message was to be about, but that he should 
liot wonder if it were to be this, and then refit^d the two 
dffensive verses of the Whig Song, 

Not only so ; but, at the time of the interview which I 
have mentioned, and on gpinff to the field, he verv distinctly 
stated, what virtually absolvi^ Mr Stuart from .^11 blaia^,. by 
saying, in plain terms, that he held th^ meeting to be the 
consequence of his own fault, and to be altogether inevi- 
table, . ^ 

Nay, there was a particular time in the history of this tran^ 
action, in which yoi^r X^ordships will find that Mr Stuart Hiid 
he were bound over to keep the peace ; and when thec^B^^ 
were conveying him to the Sheriff's office, he fnade use of 
expressions to them, which 1 do not pretend torep^t.. But 
the import of them was, that, the officer mijght just as ^wiell 
allow him to escape, because no binding over could pr^meixt. 
a meeting ; ^and that, if they did not settle this nlatter by riskr 
ing life, he and Mr Stuart could not live together in this isiand, 

I have^ tberefprje, the two seconds, and not only these, tfi 
which great weight must be attached, but I have the opini«^ 
of the deceased himself to which I attach conclusive weighty 
in evidence of the inevitableness of this meeting. 

The affair being (hus resolved upon, I need not state at 
any length itf details, or rather I need not mention them 
at ail. % This case is, and must be, utterly deiiroid of ikovfi 
aggravations, which sonrietimes aire to be found in personal 
quarrels ; every thing was, and must have been, done fairly. 
We have acting for Mr Stuart, a nobleman, whose iianae^ 
whose character, who^e profei^sion, and whose age, is.itself 
a guarantee that nothing could be done, but with . the. mosf; 
consummate prudence, gentleness, apd propriety.^ W^h<|li^ 
for the other, Mr Douglas, who, thougk a novice — ^long may 
he continue so — in these affairs, has conducted himself 



tlitoi^luiut; hot'only with the noblest fldelitjr to his'/riend^ 
but with the most admirable cftndouf and geiieroiity tcywards 
his friend's antagonist. These gentlemen being present) is 
efidenoe concltirive to all the world, that, let what else be 
wrong, the duel was'fairly fbught. 

I «m sorry that I am obliged to add any thing about th« 
v\ews of th^ principal in approaching the fatal field. But 
I am bonxnd to state, as I see it has been relied on in analo* 
gons cases, that Mr Stuart saw his antagonist making prepar- 
ation's, which he was bound to interpret as of the most dead- 
ly character. I am not insinuating that in this Sir Alex- 
afider was wrong. ■* But the fact is, that he first proposed 
that the aStdt should be on the Continent^ and in that singu- 
lar and inrvaluable document in which he has expounded his 
view8-**the letter, which, as I mentioned before, he wrote %6 
Mr Maconochie, he expressly says, that the reason why he 
mshedtb go to the Continent was, that he was about to do a 
deed, for which the Operation of the British law might be 
inconvenient. " 7j^" says key " / should be the successful 
iJtrf, I should not like the after proceedings of our Courts of 
Jusiiee.^' The resolution of fighting, and the consequence of 
thus 'BgYklrngfataUy, was still adhered to, though the intend- 
ed scene of action was changed, and after it was resolved to 
fight m England f because it is proved that he resolved to 
mht there, in order solely to avoid the subsequent operations 
d justice* And when at last he agreed to fight in his mo- 
tive land, he did so with no altered intention in this respect | 
but because he was advised by a legal friend that he wotdd be ^ 
safer in the hands (fthe Lord Advocate, than in those of an 
English Grand Jury. 

Accordingly Mr Stuart took it so. Me made bis prepaid 
ulioas for death. Every thing was done that a man certain ' 
of itev^r seeing another sun could do. I am as certain as I 
aa of my existence, that when he stepped from his carriage 
tacfafi.fieldy he firmly believed he was stepping to his grave* 
' An attempt, however, was made even on the f eld to^ settle 
thiBi matter. Mr Douglas, with that good sense and' good 
baart^ -which has teally made it a pleasure to remark his con-* 
dwct in this affair, asked Af^ own friend Sir Alexander ^ im-J 
mediately before the fatal preparations wore made, if there 
wag no possibility of yet settling it ? — Sir Alexander knew 
hom ttmight be setU«}, * The two propositions of either de^ 
nytt^ thepaper»^-4boiigb, to be sure, he could not well do 
tfaiiy after harrtng admitted theii|>*-^or the 45iinple and ho^ 
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nourable Apology of the'^hole beiii^ a bad joke, were stiO 
' open to bim. But he shook his head, and said it was impos- 
sible, 

• So the parties met, and I need state no more. They fired 
together, and Sir Alexander fell. The contrast which was 
then exhibited in the conduct of this sulky poltroon — this 
bully — this ruffian — forms one of the most striking and 
honourable pictures I have ever seen in moral nature* Mr 
Stuart, instead of rushing impatiently to a premature com- 
bat, accommodated his antagonist, with admirable coolness, 
with every delay, and every request that he made. He was 
willing to follow him to the Continent. «He then ajffreed to 
meet in England. He agreed to give the delay of a fort- 
night. He agreed to meet in Scotland ; and though it has 
been said there was hurry at last, that hurry, though it did 
not come from Sir Alexander Boswell, was occasioned by the 
natural and resistless conduct of a member of his family; 
who, hearing of his danger, gave that information, withoat 
blame to either party, certainly without blame to Mr Stuart, 
which made it impossible that farther time could be granted. 
Now he who had borne all his intolerable injuries with 
a degree of courage far more heroic than that of braving 
present danger in the field ; he, who^ during his own per- 
spnal danger, had behaved as if he had not been the novice in 
such matters that he was, no sooner found himself unexpect- 
edly the survivor, and saw his antagonist at his feet^ than 
he was instantly dissolved in all the tenderness of an infant 
He was hurried away from the field. I believe, of himself, 
he was incapable of moving from the spot. He came to 
Edinburgh ; but, even amidst the agitation of that mo- 
ment, he did not forget what was due to his name. He 
left a message in the proper place, which we really think 
might have saved the public prosecutor from saying, that 
'after this fatal day he fled and absconded from justice. . Ra- 
ther than have submitted to this sarcasm, for it is more like 
that than any thin? else, Mr Stuart woidd hare rushed in- 
stantly to jail, could he have foreseen die possibility that 
such a charge awaited him. He went instantly to a Iriend, 
Mr James Gibson, and amidst all his agitation, purely di- 
rected towards the unfortunate gentleman who had been 
wounded, he directed him to leave word at the Crawn-^j^e^ 
that whenever he was wanted, the public prosecutor might 
command his presence. This was not a fleeing from justice. 
It was only a fleeing from those, inconveniences .to which 
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'^ospected innocence is necessarily subjected; and, accord- 
ingly» from that day to this, he has been not only anxious 
for his trial, bnt he has been using every exertion to bring 
it on, to invite^ to goad, to provoke^ the public prosecutor 
to proceed. 

He went to London, and from thence to France; and 
we have the two gentlemen here this day, Mr Thomas 
I Allan and Mr John Clerk, with whom he was when he first 
received the intelligence that Sir Alexander was no more. 
These gentlemen wul explain to you if lie received it in the 
spirit of a man who was merely glad that he was himself 
safe, or with the temper of one who had any feeling of ma- 
lice towards the deceased. They will tell you, that they 
never witnessed so natural and so generous a flood of sor- 
row, £br the ties which he knew that he had broken, and 
tor the life which he knew that he never could recall. 

Out of these facts, the great question which your Lord- 
ships will this day have .to ask is, if the catastrophe of this 
painful afiair is to be alleviated by a conviction of murder 
against Mr Stuart ? On the law of the case I have nothing 
to say, because it will come hereafter at a more proper time, 
and from an abler hand. But I may state in general, that I 
know that our law is rigid in its provisions for the preserva- 
tion of life. I know also, that it is liberal in its presump- 
tions of innocence, and in its sympathy with the infirmities 
of our nature ; and that all its other- maxims are levelled 
and- absorbed in this great one, that no. man can be guilty, 
whose mind is innocent. Is the mind of the pannel innocent 
of crime on this occasion ? I have one fact more to state 
in illustration of that, and it is one which really forms a con- 
clusive and impressive termination to all the apologies I have 
stated for Mr Stuart. Sir Alexander Boswell, in reference 
to this a£Pair, consulted no less a person than a Supreme 
Criminal Judge^-^a Judge 'of this Court, — that Judge, who, 
to his honour, is not here to-day ; and, in the letter which 
he writes to the brother of that Judge, he says, that, « on 
consulting him, his Lordship tells me, I may depend on 
yott^^ Tliat is, a Supreme Criminal Judge prepared Sir 
Alexander Boswell for the meeting, by furnishing him with 
a second. If any one imagines that I state this to the dispa- 
ragement of that Judge, he is mistaken — I say it to his honour. 
It only proves that such was the inevitableness of the com- 
liat, that even a person best acquainted with the laws, and 
one professionally reared to reverence them, could not so far 
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pitted bU bumtJi nsXuie from hU bredst, 9^ to my tb^t it ^as 

I topw that, in the application of tbi&]aw» it.ls^metin?^ 
tbqu^t 4«e to the deceased, and'to the iptetest of so^i^tj^, 
that offences of this kind should be visited with spnje piini^b- 
ro^nj;. Bat it is » sufficient cbecjc against the yepetitijop of 
tbero, that the $ufferer, before he engages in thew, and 
ever afterwards, n)ust be deeply punished in the quarrel, 
and in the event; and I, therefore, conclude by submitting, 
tbat, instead of addlbg to tbe snfferin^s of him vbo has al- 
t'eady borne ^0 much, and ^ho, let this case terminate a9 it 
may? is doomed tp suffer so much mope, the pnlv legal, the 
only moraj, the only appropriate conclusion of thi? day's 
trial mb§t be a persuasion, that he acted under the ppera- 
Jion of ^ great mor^l necessity, and that a verdict pf NqI 
Guilty is the result, which will give most satisfactipn both tP 
the law and to all reasonable men* v .. • 

Mr Sqlicitoe-General. — ^Tbe legal relevancy of the 
libefl in this case is not disputed, and I Qm di^po^ed to think 
that it is neither usefiil no^ necessary, in the present stage of 
this matter, to enter into any argument on the fitness ot ver 
levapcy of the topics intended to be urged in defeilce. If, 
in the course of leading proof on the part of the jJanneJj it 
shduld occur to tbe f ubiic Prosecutor, that there is any 
pbjection to any part of the evidence that has been refer^ 
or to the relevancy, it will be time enough theii for i<s to 
state it. 

In the present stage of the business I shall only say, that 
the panneV is entJlM to the favourable benefit pf the able 
and eloquent'statement which has just fallen from his coun*« 

Lord Gij^lies. — No objections have been stated by the 
prisoner to the reletancy of the indictment ; but it is our 
duty, when it appears to us tp admit of any doubt, to dired 
the attention of \he Court to it. And there is one part of 
tbe $tatement in this indictment of which I entertain^ con*; 
siderable doubt, both as to its relevancy and its expediency^ 
It is to me quite new ajid unprecedented 5 and I do not see 
how the Court can allow it to remain. 

The charge states narratively, That thepannel at the bar 
formed tbe unlawful design of challenging the late Sir Alex^ 
wder Boswell to fight a duel. So far the statement is qqK" 
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tehp Hut theii it adds,— and 6thfef s of tUe liegei to ftglit d 
duf^T of duer^. - That appears to me to be altogether new^ 
and I do not think it consistent with our duty to allow it to 

S> to proof. I doubt the releVancv of such a charge as 
is,— that Mr Stewart had formed the UDlawfal design of 
csbaljenging others^ of tWe K^es to fight duel*,— and I 
thought it right to bring ii under yotlr I^rdshipb' view. 

Lord Pitmilly.— I agree i^kh n^y brothel* in opinion, 
that this part of the charge' is infelevabt. 

Lord Succoth. — I think so t66. We have nfdthing to 
do with any other but Sli* Alexand'er BosWell, and t&erefore 
I think those general words sh6uld not be m ttts indict* 
ment. 

Lord He^mand.-^No bbjectibh has bfeen stated by thd 
pannel to the relevanlby of the ihdi^tmen^ j but it appears 
to me that it is incorrect, in as fa'r as it charges the pan- 
nel with the intention of fighting a duel or duels, with 
others of the lieges than Sir Alexander Boswell. If we find 
the indictment relevant, it ought to be with a salvo in this 
particumr. I would ndt have this indictnlent cast— my de- 
sire is that the trial should go on, and I beliieve that is the 
desir^ of more than myselL There is no averment here 
that Mr Stuart knew that Sir Alexander BosweU'was the 
author of these libels* 

Lord Justice- Cleri^.— It certainly is our duty to notice 
if any thing irtdevant is stated in this; indictih^nt, whethei^ 
it has been noticed' by thfe 'c6Uns6l for thfe prisoner or not^ 
And, thei^efore, there caii be no impropriisty in Lord Gillies 
noticing what appeared to him to b6 irrelevant; lUid I cbn-v 
fess, upon reading this indictment, it did appear to me that^ 
Ais part of it is hot relevant* Nd'doUbt, it coiisi^s of merq 
narrative, but a great part of this indictment is made up of 
narrative; and if your Lprdships were to sustain an objec- 
tion on that ground^ it would apply to the whole; but I 
ihust confess, as this charge is exhibited against the prisbn-^ 
6r, charging hirh with the specific offence of the murder or 
Sir Alexander Boswell,— rhis having formed or not an in^ 
tention of dhallenging others of , the lieges to fight duels,. 
is not pertinent to this issue; dnd, therefore, I agree with' 
your Lordshipi^, that these words should be sttruck out. 
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' TTie following jurymea were then telected by the preiUU 
ing Judge, and sworn to pass on the assize of the panneL 

Thomas Adinston of Carcant. 
• William Pagan of Linburn. 
John Wauchope o( Edmonstone* 
. Sir Alexander Charles Maitland Gibson of Cliftonhall^ 
Bart. 
Sir John Hope of Cralghall^ Bart. 
James Watson of Saughton. 
James Haig of Lochrin. 
John Thomson of Burnhouse. 
John Anderson of Whiteburgh* 
Sir James Dalyell of Binns, Bart» 
James Dundas of Dundas. 
Pavid Brown, clothier in Edinburgh. 
. . Robert Paterson, irc^tnonger there. 

Thomas M^Ritchie, wine-merchant, Leith« 
Wiliam Telfer, merchant, Leith* 

EVIDENCE FOR THE CHOWlf. 

• The following witnesses were then adduced on the part 
of the prosecutor: 

James, Earl of Rosslyn, a General in the army, com- 
manding the 9th Regiment of Light Dragoons, sworn by 
the Lord Justice^Clerk. 

Lord Justice-Clerk. — My Lord, Persuaded that your 
Lordship must be acquainted with the privileges of the peer- 
age, and considering that such a case as^ the present is new,, 
and has.never been Drought under the deliberate judgment 
of the Court, and as the question arising upon it may de- 
pend upon another jurisdiction, the Court will leave it to 
your Lordship's discretion what course you wiU think it fit 
to pursue in this case. 

Lord Rosalyn. — It is fit, under those circumstances — 
particularly after the honour your Lordship has done me in 
thus addressing me — that I should state, that I am not aware 
diat any thing in my situation as a peer should alter or afiect 
my duty in giving testimony as a witness, when duly called on 
to do so in a court of justice ; nor do I hold, as far as I un- 
derstand, that any privilege belonging to that rank should 
prevent me from answering any questions which the Court' 
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mny thmk fit to put to any other witiless^tazidiiig in ^iAoL^t 
circumstaooes. . . . > 

Lord Justice-Clerk.— Your Lorckhip h called in this 
question only as a«witness; and though ordinary witnesses 
are bound to answer the questions piit to them, they are un- 
der the protection of the Court, and thus secured' from being 
subject to be tried for any matter as to which, they may have 
given evidence, yet, as your Lordship, in a case of this nature* 
is not subject to the jurisdiction of this Court, you will judgier 
what course you should follow^ 

Lord Rosslyk. — I understand I am under the protection 
of the Court the same as any other witness; so far am I 
under the protection of the Court that I cannot be called 
upon hereafter. I wish to explain, that I do not see anjr 
distinction that can be taken between a peer and any other 
person, — the protection of the law being granted to peers 
equally with other witnesses. 

Mr Solicitor-General. — Are you acquainted with the 
pannel at the bar ? 

A. I am. 

Q. Were you acquainted with the late Sir Alexander. 
Boswell? 

A. I was. 

Q. In the course of the month of March last, were yon 
charged with any message or communication by the pannel 
at the bar to Sir Alexander Boswell? . 

A. I was. 

Q. Will you explain what was the nature of that mes-* 
sage? 

A. Upon the 25th of March last I saw Sir Alexander 
Boswell, in consequence of a note which I had written to 
him, requesting permission to see him; and I stated, that 
I waited on him at the desire of Mr Stuart. ' I stated to 
him that Mr Stuart had been in possession of certain 
papers, some of which appeared to be in Sir Alexander 
Boswell's h^id-writing, and having been sent by the posty 
bore the post-mark of Mauchline, and the corresponding 
post-mark of reception at Glasgow : That those papers 
were addressed to the Editor of the Sentinel, atid appeared 
to be originals (some of them) of papers published in that 
newspaper : That one of them particularly, a song, contain- 
ed matter most offensive and most injurious to Mr Stuart's 
character, charging him, in more passages than one, direct^ 
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]y wiAi eowtfrdteef : That atnong thcf^h papers there Ws d 
letter purporting to be signed by Sir Alexander Boswell, to 
the Editor of the Sentinel, containing some praise of the 
paper, arid ordering it to be sent to him : Thai the iong, 
And ottie* paper*, letters, &c. r^ectingcim Mr Stuart, ap- 

E^dred to be in the same hand-Writing ^hh that letter which 
tffe Sir Alexrfftder's sJgnatui^e : That the similarity of thri 
hatid-writing, togethei^ with the cireuiris<ance of the post- 
mMk of Maucblinfe, formed so strong a presumption that 
these papers had been sent by Sir Alexander, that Mr Stua.rt 
thought himself entitled to ask Sir Alexander whether he 
was or was not the author of them, or had sent them to the 
fi^^l^papef. I siated, at the same tJftie, that if Sir Alexan^ 
der 6o&ld sdy that he! Was not the author of these papers, o^ 
htL4 not sent them to the n^wspapef, siHch a denial on his part 
would b^ conclusive against any eyidence^ 

SoLtcrroR-GEiJERAX.*— Q. Who Were preset at the time 
you gave the message you stated to Silr Alexaiider Boswell? 

A. No person at first, 

Q. What passed then ? 

A. Sir Alexander stated that it was a subject of great deKca- 
dy, and lie dfesired to have a friend present, to whlcih I acced- 
ed, as highly desirable. Sir Alexander left me, and returned 
with, Mr Douglas as his friend. I then repeated to Sir 
AlexfeAderj ih Mr Douglas's presence. What I hadbdfAre 
said to; Sir Alexander, taking all possible care^ impress oii' 
Mr Douglas's mind, that my question to Sir Alexander ]^Vo- 
ceeded and was justified by, what I conceived to be, taking 
all the circumstances together, stronjg presumptive evid^ce 
that the papers complained of had come from Sir Alexan- 
der; and repeated that Sir Alexander's denial should 'be 
held coridusive agUihst any prfesumptiori. 

Sir Alexander and M!r Douglas derfred to confer toge-' 
ther. I Ibft them, and, whto called bafek, found M^ Dmi-* 
glas alone*. He stated tb me thiat he coiild hot ftifise-Sii* 
Alexa^(^er Boswell to giVe any ai^swer to th^ question, — ' 
that Mr Stuart wa's in possession of the facts and- tho evi- 
dence upon Which he relied, and he must thereupon fexerciise 
his ow^ judgment. Restated, that if this unfortunate busi- 
ness was to proceed any farther^ there were- tWo condition? 
which Sir Alexander considered as indispensabre, — on^, that 
no meetings should' take place for fourteen days- at least, be- 
cause he had some family settlements to «rran^ wMch^ he* 
believed would require his presence at kiJ^k and market^ — 
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the other» that any meeting which might take place shiould 
be on the Continent. On Siese coqditions I bad no difficftlty 
in saying, that I though^ them likely to be agreed to by 
Mr Stuart. 

Mr Djonglas then called in Sir Alexander, who st^ted^ 
that he acknowledged.the letfer.with his signature to be his 
writing,. and, with respect to the other papers^ he. declined 
to give any answer whatever. < We then parted. 

I stated that I had oc^fues of the papers in sny hands, and 
the letter, particularly of the song, and of the letter signed 
^< Ignotus,." and L believe I tendered them; but they Cer- 
tainly were not perused or looked at. Neither Mr Dou- 
glas nor Sir Alexander thopght it necessary to require a^ 
sight of the papers. We parted, and I. agreed to call upoh 
Ms Doj^^as at. his own house shortly .after I saw Mr Stuart. 

Mr Solicitor-Gen^bal. — At this conference, at which 
were present Sir Al^i:ahder Boswell, Mr Douglas, and your 
Lordship, I uhderstand your Lordship had only copies, and 
did not exhibit the originals ? 

A. I did not, 

Q. And I imderstand farther, they were not asked for: 
What were the precise papiers your Lordship was charged 
chiefly to insist upon? 

JJL. There was a song, and a paper signed <^ IgnotusJ^ 
It was inclosed in a cover,.beside8 the letter I first mention- 
ed. 

Q. These w^re the three papers upon which your Lord- 
ship yis authorized to ask an explanation from Sir Alex- 
ander ? 

A. They were. 

Q. Was your Lordship charged to dwell particularly on 
any of thbs^ papers more thananother,*r-and have the good- 
ness to explain it to the Jury i) 

A. Certainly I considered the song as the paper of far 
themost importance^ and upon which I chiefly, if not en-, 
tirely, rested in stating the question ; and I did so, because 
in two passages it. Qonjained k direct imputatiofu bf.cowardi- 
ice. However offensive any parts of the other papers.might 
have been, their importance to. i^r Stuart?s character was 
greasy inf^or^ and^ therefore, certainly not so much re>- 
liedupon, . ♦ 

Q. Did.y^ur Lordship ever previously see. the address of 
the paper signed Ignotus ? ^ 
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' ..A. I did. J ^ 

Q. Examine those papers. . 

>A« That is the letter signed Ign^us* -The second sheet 
contains other matters. That is the song. 

Q. Did. Mr Douglas say he would not advise Sir. Alexan- 
der to answer as to the other pikers? . « 

A. He admitted the letter to be genuine, and said he 
would not say any thing as to die others. 
( Q. Did you then maxe any communication, to Mr.Stuart? 
' A. No farther .than what I have stated. 

Q. Will your Lordship now proceed to state what fol- 
lowed? ...... 

. ' A. I saw Mr Stuart, and {proceeded immedii^ly to Mr 
Douglas, and stated, that I was. grieved, to find that no al- 
.ternative was left to Mr Stuart-— That Mr Stuart agreed.to 
both the conditions stated by Mr Douglas, viz. That there 
. should ibe a delay of fourteen days, — and that the m^ing 
should be on the Continent ;•'— and it was. settled between.Mr 
.Douglas and me, that, as soon as it should be convenient for 
Sir Alexander to be in London, after. settling his business, 
1 should then hear either from him or his friend. — I stated 
that I would adyise Mr' Stuart, who had urgent business in 
London, to proceed there without the least delay; — and 
that I would be there myself on or before the 6th of April. 
It. was agreed that all subsequent arrangements, with respect 
to the time and place of nieeting: on. the Continent, should 
be settled when we were assembled in London. — I did col- 
lect that. Mr Douglas would not be able to go with Sir Alex- 
ander to England. — I asked Mr.Douglas,.b^fore I parted 
with him, whether there would be no.possibility of avoiding, 
by any means, the, painful necessity of carrying this matter 
to extremities. — I asked, whether it were possible that. Sii 
Alexander should treat the song as a very bad joke on his 
part, and one of which he was ashamed; declaring, at: the 
same time, that he had no serious intention of. reflecting on 
Mr Stuart's oourage or. character. .. The manner in. which 
that proposition, so thrown out, was, received, led me to^un«> 
derstand that Mr Douglas had no: hopes that Sir Alexander 
.would say any such thing. 

I left Mr Douglas to go. to Newhaven, meaning. to Tetwa 
to Fife, immediately,, in the conviction that everything r^e- 
lating to this subject was for the present finally, arranged- 
The boat had sailed; and, before I embarked, I urns 0Y^r^ 

5 
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tiiken by Mr Dot^as, who stated tome that Sir AletmAei 
had tftk«n the advice of a legal friend, and that he thought 
it no longer necessary to go to the Continent, and that Sir 
Alexander was therefore desirous of having a meeting in 
Scotland. ' I objected to that as highly inconvenient, and 
embari^ssing in some respects^ arid as contrary to the agree- 
ment ^tered into between us. 1 stated, that many circura* 
stanceit made it appear to me very desirable that all future 
atrah^ments should be settled iti London, as we had agreed, 
whether we should go to the Continent or not; but that I 
was still of opinion^ that we ought to adhere to the arrange-* 
ment of going to the Continent. I stated also, that, upon my 
advic^ 1 was not even certain whether Mr Stuart might not 
be set out for London before any communication could be 
had with himi and that I certainly believ^ he would go that 
night. 

Mr Douglas mentioned, he thought it better that the 
itneetin^ should take place in SkK>tlatid. I objected to thii?, 
that still the same objection remained. It was a matter o£ 
some discretion, and required some discussion; and Mr 
Douglas returned to Edinburgh, saying, as we parted, that, 
he hoped therd would be no hanging about the ease;, and 
that the meeting might take place here. I stated that I 
would not go back to Edinburgh, because I was persuaded 
^at my return with him, coupled with our meeting in the 
morning, might excite observation and suspicion^ I then 
went home. ' 

AU this took place the «ame day. I came over about 
nme, and returned with the late boat between four and five^ 
Mr SolicitOr-GeneiUl. — Q. Were you again caUed 
upon n6xt morning ? 
A» x es. 
Q. By whom? 
A. By Mr James Brougham^ 
' Q. in dcmeequericedfthat visit from Mr Jame» Brougham, 
what was done/ What was the object of the visit? 

A. (After a pause.) Of course, the Court cannot desire me 
to state what Mr James Brougham confidentially communi- 
cated to me. I am not at liberty tp state what passed with 
Mr Brougham. It certainly iJannot be evidence what he 
said to me. I will not repeat it without the direction of the 
Courti That was my reason for hesitating a little upon the 
question. 
Load Succoth* — Your Lordship may mention what Mr 
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Broffghdhi or kciy c^eelsd said, sorfar as is nec^sory t6[iffdlte' 
uli nnddi^staiid your testimony as to the facts under iftTesfiga- 
tion. 

Mr Solicwor-Genisral. — Q. What tinie iir the mcim^ 
ing did you receive this visit from Mt Brodgfiam ? 

A. I cannot speak to a few minutes, but I shonfd thkik it 
was from about a quarter to about balfrpast eight o'clock. 

Q, Was it at Dysart? 

A. At Dysart. From eight to half-past eight* eertaiiiiy it 
was. It was eariy in the morftifig. Mr Brougham stated to 
me that Sir Alexander Boswell and Mr Stuart bad b^en' 
bound over iii the course of the night by the SheriiBFof ixlin^ 
burgh, to keep the peace within the county and city ^ aihd th^t, 
in consequence of that proceeding, and the expedition ^hich 
the matter now required, it had been settled during the Wight 
that Sir Alexander and Mr Stuart should meet at Auchtertooi* 
tJiat ihorning, and he desired me to meet Mr Stuart at Auch- 
tertooi, which I did. 1 went there ; and oii the east side of 
the town I met Mr I>ouglas. We hiid some coiiversatkmy 
and we fixed upon a piece of gronod in a field by the r Oad 
side. Mr Stuart and Sir Alexander arrived in Ctfrriiagies, and 
got out at the place we had fixed upon. 

LotiD JusTicE-Ci^ERK. — Q. At what time was this? 

Lotto RossLYN.— A. I believe at ten o'clock. 

Mr SoLiciToii-GENERAt^ — Q. State in what p&fisb 
Auchtertooi is ? 

A. Auchtertooi is a parish by itself, with a small town. 

Q. And this field you fijfed tipoil, is itr in the pilrish of 
Aiicbtertool? 

A. To tell the truth, I do not know. It is a little to the 
eastward of Auchtertooi. I cannot state whether it i« in the 
parish of Auchtertooi, or in the adjoining parish. 

Q. Am I to understand it is a little to tlie northward of 
the road? 

A. The vilfage is to the northward of the roadj and the 
place is just alongside the road, to the eastward of Auchter^ 
tool; ' k 

Q. What next took place? Your Lordship will please gd 
on with your statement. 

A. The pistols were produced, and Wiere- loaded by Mt 
Dduglas and mysdf, Mr Douglas sitting down, and I'^aiiding 
tip. Mr Douglas received from me a ip6a«ure of powder for 
each, and the balls, and rammed them down. There were but 
two pistols, of which Mr Draglas toolc oAe, and I took the 
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olhien Tbe ground was moasured, (I cannot stale exactly Hie 
tim^ wluelba: before or after loadiog}^ tw.elvQ very loDg paces 
between the stations. There was some trifling difference in 
the measuremoit;, and we took the longest. The pistols were 
delivered ta,the parties respectively by Mr Douglas and by 
me.; and. it was agreed that they should fire together, by a 
word. Mr Douglas put it upon me to give that word ; which 
1 did accordingly. They both fired, and Sir Alexander.felU 

Mr SoucxTOfi-GENXRAi.. — Q. Will your Lordship go 
on to state. what took place then on the field ? 
. A. Ev^^possible.assistanoewasafibrded to Sir Alexander^ 
who was surrounded by the medical attendants, Mr Douglas- 
and myself, and I believe by Mr Brougham, who, during these 
ti^ansacttoos, had ranained on a hiU at a fittle distance, ia 
obaffge. of my lu>rse. Mr Stuart had advanced widi great 
ahi^ely-^^'^'^^ Sir Alexander, but, firom liis situation, and 
the necessary treatment from those about him, he did not 
speak to him, nor do I think could have had any proper 
opportunity of doing so. When, upon examination of the 
wound, I was given to understand that it was a very serious 
ope, I advised IMt Stuart to go away, which he did. All 
the others remained to give what assistance our strength 
might enable us in removing Sir Alexander to Balmuto^ 
where it was judged advisable to carry him. No time^was 
lp9t that could ^ave been saved. 

Before any thing took place upon the ground, Mr Stuait 
asked me if it was not fit that he should make a bow to Sir 
Alexander, expressive of a wish to be reconciled ? I answered 
that I dioughtit perfectly right. And he advanced apparently 
for that purpose. Sir Alexander was then turned from him^ 
^d walking aws^, and I believe Mr Stuart had not the, op- 
portunity of doing so ; but immediately after, my attention 
was drawn away from Mr Stuart to other objects. 

I do not know if I have omitted any thing as far as n^r- 
xative can go. If jour Lordships, or counsel pn tb^ ©.tfeer 
side^ put any .questions to me, I shall answer thein, 
. Mr SoLiciToR-Qt:NERAi.. — Q. You attended Sir Alex« 
^nder to Balmuto? 

A. I did. 
. Qi. By whom was. he accompanied? . , 

^ A» Biy Mr Wpod, ^r Listo^, Dr J^l^n^toiie of Kiykcaldy, 
and myself. I bore a considerable hand in caTrjring him t^ 
Balpiuto. ...... 

. Qv4ndj/pur t^rdshjpleft hiiqth^e? . 
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A.. I left him there* AH of us bore a verr conslderdUe 
share, ip carrying him, from the want of people there. And 
I left him there. 

Q. At or about the time the ground was measured, or 
taken, as has been explained, did any conversation pass be- 
tween .your Lordship and Mr Douglas as to any possible re- 
conciliation ? 

A. I should say, nothing at all material-*an expression of 
a ^'ish, I believe, on the .part of Mr Douglas first, and cer- 
tainly on my own, that any mode could be found, by whidi^ 
it might be amicably settled. But it was a mere wish, cer- 
tainly without any hope, on my part, that such arrangement 
could be made, and without any explicit proposal on either 
side. After what had passed between Mr Douglas and me, 
the day before, when I had thrown out what I did, and made 
the greatest possible advance without success or hope^ I 
considered the case as desperate* 

Cross- Examined by Mr Jeffrey. 

Q. Before you went to Mr Douglas at all, or Sir A1exan« 
der, you had examined the papers upon which your message 
turned ? 

A. I had. 

Q. Had you compared, yourself, the hand-writiftg of the 
signed letter, with the hand-writing of the other two papers? 

A. I had, carefully. 

Q. And your Lordship was then satisfied that they were 
of the same hand- writing, or so like as to raise a presumption 
or belief that they were of the same hand- writing ? 

A. I was satisfied that the letter signed Ignotusj and the 
direction of the song, were, as far as I could judge, of the 
same hand-writing with the signed letter. 
' Q. With respect to the hand-writing of the song? 
• A. With respect to the hand- writing of the- song, at the 
first view, there appeared to be some difference. It was in a 
hand that seemed to me to be in some degree intentionally 
disguised. But, upon a strict examination of it, I was led to 
believe that it was written by the same person. 

Q. Had your Lordship examined and at all compared the 
texture or marks of the paper upon which those documents 
Were writte^i ? • - . , 

A. Yes. The water-mark, the texture of the paper, and 
the size, were different. ^The signed letter was a quartOj«the 
other folio. The water-mark appeared to be the same, " Val- 
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and ibe corresponding itiark of reception, " Glasgow.'* 
And the address appeared to me to be indisputably the samo 
hand-writing, 

Q. Then I understand it was your Lordship's opinion 
there was a sufficient case made out to justify the applica^ 
tion to Sir Alexander Boswell ? 
' A. Most undoubtedly. ' . 

Q. You gave that x>pinion to Mr Douglas before calling 
•ut Sir Alexander. 

A. I did. — The presumption arising from combining all 
the drcumstances left no doubt. 
I Q. Does your Lordship remain of the same opinion now ? 

A. I do. . 
. Q. I think your Lordship mentiimed you took copies of 
the letter, and paper signed << Ignotus,*^ to the meeting ? 

A* 1 had them in my hand. 

Q. And mentioned to Mr Douglas you had them ? 

A. I did. He did not desire to see them. 

Q. You stated they contained passages most offensive and, 
injurious to Mr Stuart? 

A. I did. 

Q. And neither Sir Alexander nor Mr Douglas required 
exhibition of those papers? 

A* Neither. . . 

Lord Justice-Olerx;. — Q. The^song contained* a direct 
imputation of cowardice in two parts? 

A. The song did. 
' .Mr j£FFR£Y.^-*Q. And both gentlemen declined to.an->s 
swer any question ? 

A« Sir Alexander declined to answer,: except as to the 
signed letter, — and Mr Douglas< said he could not advise 
Sir Alexander otherwise. 

Q. May I ask your Lord[ship whether there was any thing 
in the manner of putting the question either to Sir Alexander 
indiyidually in the first instance, or to, both together after- 
wards, which, in your opinion as a man of the world, wan 
such as to prevent Sir Alexander from answering, if,, in the 
negative or not, he. was the author of these, writings ? 
. A« I can safely say that there was nothing in my mannet: 
pf putting the question, as far.as. I can jud^e, that could hav» 
given the least offence, or caused any difficulty in answering 
the question in the negative, if Sir Alexander had thought fit 
lodoao; and I venture to.say this the more confidently) ib»% 
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{ 4A quite certain I iodc tbe ffreatest poRMiUe pains in mj 
pawer to guard against any^uch unfaYourabl&impresaioii or 
iDter-pretation ;— and . I repealed, ibe .dbaervation, that we 
should consider Sir Alexander's word as completely decisiye 
and conclusive of any questioB, and ag^unst any prewimp^n 
that had been rais^ by our examination of the papers. 

Q. Is your Lordship, as a man of honour and of the worlds 
aware of any punctilio, or point of honour, that could have 
prevented a person, standing in Sir Alexander's situatito, 
from answering the question in the negative, if he conkl hare 
done io with jtmth ? 

A, I am not. And I would not, for one moment, havd 
hesitated to do so for myself. , I should not have had the 
least hesitation in so answering the question. . 

Q. If you had been the friend of any perscm td whom^ch 
a question had been put, and knew be was not the author^ 
would you, in the circumstances, have advised him to declare 
he wa^' not the author? . ^ 

A. As the question was put, I would without the least 
hesitation. 

Q. Then may I ask your Lordship, whethertbedeclinaturr 
of Sir Alexander and his friend to answer the question, ^ve 
you t^e. impression that their doing so was equivalent to an 
acknowledgment? 

, A. The declinature of Sir Alexander and his friend to 
answer the question gave me such an. impression* , 

Q. I observe you mentioned, that, .at the subseqoeitf meet^ 
ing with Mr Douglas, at his own house, you sugg^t^d, whe- 
ther the jnatter mightnot begot ovef.by Sir. AJexuider say- 
ing it had been a bad joke, and that he meant nothing.o£Fen- 
sive to Mr Stuart: Did Mr Douglas, on this, say» Sir Afex- 
ander was not the author of the song 2 . 

A. Not that I recollect. 

Q. Th^ you supposed he was the author of the song ? 

A. Certainly. 

Q. That of coiuxse was conveyed to Mr Douglas by the 
veiy question ? . , . . 

A. Certainly. 

Q. If I understood you right, the first direct reference to 
ja meeting between the pairties came from Mr Douolas.. I 
think you said, when an answer to the question was dedtiKidf 
Mr Diouglas said, if the matter was to go on, Sir Alexander 
had two conditions to prop^se^^^ne, tmit no meeiihg should 
(ake place for fourteen days; an^ another, that it shpuhi takt 
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^Tace on" the Confinerif. ' H&A you previously required SBch 
meeting, ot wsls thak the first' tme it wa^ n^entioned? ' ^ 

A. i had fcertaitily not in flirect terms inquired j^udi meet^ 
ing, but the necessary inevitable inference, from the questioil 
put, and the answer given to it, left the thinff uiiderirtood. 

Q. But in point of fact Mr Dbuglas stated it first? ' ' 

A. He stated it, because he stated, that, if a meeting wan 
to take place. Sir Alexander had two comfitions^ to propose. 

'Q^ And that was the first anrf direct mention Of a per- 
sonal meeting? • 

A. That was the first mention of a personal meeting. ' 

Q. I think you said Mr Stuart acquiesced in both condi- 
fionk? 

A. At once. 

Q; I have two questions to ask your Lordship on the wlr'ole 
matter. From all that you saw of Mr Stuart's conduct in thfe 
matter, from the first commencement to the last, had your 
Lordship any reason to believe that he was actuated by hostit 
lity or vengeance to Sir Alexander Boswell, or merely by a 
desire to repair his injured honour ? ' . » 

A. From the whole of Mr Stuart's conduct throughout the 
proceeding, the impression made upon my mind was, that 
there was no feeling of personal ill-will or resentment against 
Sir Alexander BbsweH, but a deep sense of the unavoidable 
necessity of vindicating his own honour, more especially when 
it was assailed by a direct imputation of cowardice. 

Q.- Did yoii find him mircasonable, or tractable, and dis- 
posed to comply with all your suggestions? 

A. Perfectly reasonable, and most ready to comply wiih 
my advice. 

Q. Another question I wish to ask yOur Lordship is, 
whether, on the whole of the transaction, trotn first to last, 
Mr Stuart's bearing and deportment were such as to make 
your Lordship persuaded that he was a man of constancy 
and courage, or cowardly and timid ? 

A. 1 have no difliculty in stating, that Mr Stuarf s conduct 
from first to last, from the commencement to the 26th of 
March^ was cool, composed, and temperate, and such as 
mirfit, be expected from a man of constancy and courage. 

"Qi Voiir Lordship applies that to his conduct on tUe 
field, as well as preceding? • • '■ f 

A. To eveiy thing from beginning to end. 

Q. Wis there aiiy conversation or consultation about what 
heoughft to^A in the discharge of this paitiful task, I mean 
as to taking aim ? » 

7 
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' Av Yes. — Mr Stourt said to me at the nmmeat I gfkte 
him the pistol,* << I think I ought not to take ainn'' — ^in 
ivhich I agreed. I desired him to present his side,; and not 
tiis front. . , . 
.Q. Did your Lordship, accordingly,' observe how he con- 
ducted himself? Had you your eye upon him, after giving 
jth^word? 

A. Yes, certainly. , 

Q. Have the goodness to mention what the word was ? 

A. First, both parties were asked if they were . ready. 
Then the word was given — as quick as the words could fol« 
Jow each other. " Present — Fire.'* . . , ' 

Q. Will your Lordship take the trouble to repeat the two 
words in the time they were given, as nearly as you can? 

(Here his Lordship repeated them in the time tl\ey.had 
been given.) j 

Q. Before the word, ** Present — Fire,*' was given^ the 
pistol was not raised by Mr Stuart ? 
. A. No./,. 

*Q.' It was at the word " Present*' he raised thp pistol? ^ 

A. It was-i-He raised his arm and fired, almost instant- 
aneously. 

Mr Jeffrey.— There was no time, then, for an aim? 

Q. You mentioned both parties fired: Did they botiji 
iire at once upon the ^ord ? 

A. There was a small difference between the two. ,Sir 
Alexander's pistol was the last, but it came very close upon 
the other. 

Q. Can you mark the time between the two, so as to give 
the Jury a notion of it ? 

A. It was so close as scarcely to be distinguished* 

Q. Was it as close as this ? (Here Mr Jeffrey gave two 
quick raps on the table.) 

A. Yes, I should think it was. 

Q. Did your Lordship observe whether Sir Alexander- 
fired towards Mr Stuart ? 

. A. I cannot say. I observed nothing to the contrary, 
in fact, I made no particular remark. , 

Q. May I ask your Lordship whether you had, at this 
time, any intimation, knowledge, or belief, that Sir Alexan- 
der did not intend to fire at Mr Stuart? > 

A. Certainly not. I had no such intimation, knowledge, 
or belief. Such an intimation given to me must necess^ily 
at once have precluded the possibill^ ot a meeting, and 
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wafer's desir^^ qoI; tO.figbu Sucb w JnUm^tipQ givectio m^ 
woMld .n^Ge$^arily hxfe precluded aIl.(>i*oc^i|ig4, and w^iild 
have amounted) in iny judgoienty to^d^clatalionon ihe^parti 
of Sir 4^1e3(andi<^r, tmt Jbe did i^ot Aioan to. fisht. It' wduld 
have been ouite impossible that I couldJiaye been a party ta 
any proceedings after such an intimatkN». . 

Mr Jeffrey. — :I have a question or two tO put as. to Mr- 
Stuort's character. It is not£|U}te.(Tc?5ir» my doing so» hixtit 
will save trouble to my Lord Rosslynto have tbem put noWi^ 
. Q% ypu have known Mr Stuart &r some time ? . 

A. A good many years. I have known Mr .Stuart for 
ma»y years, . 

Q. Pretty intimately? 
. A» Yes, particularly of lat& 

Q, Had you occasioti to see him frequently, both in pub*' 
lie add private societ}^? . . 

A. Veiy freauently. 

Q. May I ask your Lordship your general itnpreasion as. 
to hia character, fpr honour and general respectidbUity, and 
particularly as to his. temper and disposition, as being quarn 
relaome, and vindictive, Or otherwise? 

A. I have no. diffiqultjif in.aaying, that, in all my inft|^r« 
qpurse with him, I have never found a man less quarrelsome: 
6x [ess vindicti ve.tban, Mr Stuart» or more generally respected. : 

Q. He was much occupied in improvements?* 

A. Very much in general business, and in improving his 
estate. 

Q. Have you occasion to know be was nOt given to field 
s{)On!s, which tequire the use of fire«-arikis ? 

A. I never saw ojr heard of him as so Engaged. 

John Douglas, Esq. of Lockerby, snoorn by Lord Hermandn. 

Examined by Mr M*Neij-l. — W^te you acquainted With 
the late Sir Alexander Boswell ? 

A*. Xes. 

Q. Do you recollect, in March last, of atliending him tp. 
a meeting with Lord Rosslyn ? 
' A. Yes, I do. . 

Q. Tell us what passed, in the order of time. Do you* 
remember on ^at particular day it was ? 
: A. tt was m the 25th March. Wh» I w6ht into the 
noom where Lord JBossjJn was, he held in Hiaimnd^oine^ 

♦ S^ jippendiXf Nos. 1, 2, 3, tnd 4. 
H 
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fmpeh. Lord Rosdyn then men tio&ed that he had -called 
this fneeting on a particular business : That a friend of hi» 
had got or seen the originals of the papers, — of which he 
held copies in. his hand, which contained obnoxious language 
on his friend's character. He mentioned his name — Mr 
James Stuart. One of the papers, in particular, was a Song. 
These papers were unsigned; but, amon^t the documents, 
they hkd also found a signed letter of Sir* Alexander Bos- 
well's; and, on making a comparison between the signed 
letter, and the unsigned documents, thev had no doubt they 
were of the same hand-writing. They had also the Mauch- 
line post-mark on the signed, as well as on the unsigned do- 
cuments, and the presumption was so strong that they were 
Sir Alexander's hand-writing, that this meeting had been 
called, to get him to confess or deny if they were his hand- 
writing: That if, upon his honour, he would say that they 
were not his, no further question would be asked,-^--or if be 
confessed that they were his, and would say he was sorry 
for it, and that he had meant nothing serious against Mr 
Stuart's character and honour, and made a proper apology, 
he would require nothing more. Sir Alexander then an- 
swered, that any document signed by his name he admitted 
to be his,' but he would say nothing as to any other. His 
sigiiature he would not deny, — any thing unsigned, he b^ged 
not to be asked any questions about. I think that was all 
that passed at this meeting. 

Q. Did all this pass continuously ? 

A» Yes. 
. Q. Did not Lord Rosslyn retire for some time? 

A. Yes; he went into another room, and it was after he 
returned that Sir Alexander made that answer. 

Q. Was that answer the result of your deliberation and 
advice ? 

A. It was. 
• Q. Then that interview was at an ehd ? 

A. That interview was then at an end* Lord Ros$lyn 
then said he would see me where I might appoint. I fixed 
upon my own house. 

Q. Did Lord Rosslyn comle to your house ? 

A. He came to my house in about twenty minutes or 
half an hour thereafter. 

Q. What passed between you and Lord Rosslyn ? 

A. His Lordship said, that he had seen Mr Stuart, And 
bad stated to him what had passed.; and as they were atill 
both of opinion, that these documents were in Sir Alexander^* 
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hMd-^Wrtiji^,' a' ckaHenge was inevitable ; that be hlid.xe^ 
ceived a message from Mr Stuart to Sir Alexander ; that a 
m^ing must take place; and this message I was to deliver 
to Sir Alejfcander. 

Q..: Did you cQmmwuci|te;that message to Sir Alexander, 
and^ w))at was the time fixed for the meeting ? 

A^ I did. Sir Alexander requested that it might not be 
sooner than a fortnight, as.he had set^ments to make wbicb 
would take some time 10 prefiare, aad woddd. require rbts 
going to kirk, and market. 

Q. Did Lord Rosslyn assent to this ? 

A. He did. He said^: he thought it was a very pix^e^ 
thing, under such circumstances, to ask a fortnight.. / 

Q. Did any thing else take place ? 

A. ;Yes. Sir Alexander mentioned that he wished the 
meeting to be on the continent ; and to that Lord Rosslyn 
also assented. 

Q.. Were any farther arrangements made between you 
,and Lord Rosslyn at that time ? 

A* Nothing farther. We had had communication before^ 

The LoRO JusTiCE-CXERK.-rWaa any. thing said about 
going to London ? 

A, Lord Rosslyn might have said that he was goipg to 
London, pr something of that kind; and that the parties 
might go there, and proceed . from tbetice to the continent 
I donot recoUect. It did not make any impression on my 
miiKl.- - 

Q. Lord Rosslyn then went away wjth tjie ioteptiojci qf 
going home ? 

A. I understood so. 

Mr M^NfiiLU — Immediately, or shortly after Lord Ross- 
lyn.^went away, did you see Sir Alexander Bc^well ? 

A. Yes.' Within five mintjites Sir Ale^^nder cgme into 
my house. : 

Q. Did you then communicate to him what k^d passed 
betwixt you and Lord Rosslyn ? 

A. I did. . Sir Alexander said he was i^nxious to have 
seenftme before I had seen Lord Rosslyn^ 

Q. Did he state the cause of that ^Qxiety ? 

A. He did. He stated, that since we parted he had seen 
41 le^ friend, who had made him alter his opinion as to th.e 
du^ taking place on the continent; and that he.now wished 
it.tnight take plkce in Scotland. I told him this was very 
MnlUcky, as we had settled i)t, and Lord' Rosslyn had leu 
Edinburgh ; but that I would; try tp l^y hold of Lord |Roj|j^ 
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uttvtook kim. I tbeii contrinnicAted to Lmd Rosslyn Sk 
Alexander's wishes as to the duel taking place in Sedtknd 
Lord Rosslyn said lie had seini bis friend Mr Stuart, and 
had communicated to him that the meeting was filced to tike 
piace on the continent^ and he otjeeted to any ohaoge in 
tlMit arrangement; and he deoHned' -returning ¥^ith tee to 
Bdinbnrgh, as it might excite suspieion. However, I stated, 
that if he allowed me I would call upon Mr Stuart, aMd I 
would let him know if a chanfle could take fdace. Lord 
Rosslyn said I might call on Mr Stnart. 

Q. Did you caU upon him ? 

A. I did, and mentioned the ehanse that had taken phu^e 
In Sir Alexander's wtBhes, and likewise what Lord Roaslyn 
had said. 

Q. What answer did Mr Stuart make ? 

A. Mr Stuart said he had no objections to the meeting 
taking {dace in Scotland ; but he rather wished that this 
mi|^t be arranged with Lord Rosslyn than do it himself. 

vt* Did any thing ferther pass between you'? 

A. Nothing at that time. 

Q/ What was the next step ydu took in the matter ? 
' A. I eommunicated what had passed to Sir Alexander, 
about 7 or 8 o'clock in the evening. He then said he had 
seen his man of business since the morning, and had altered 
his mind in regard to the time of the meeting, as any settle* 
•ments he had to make might be done in two day^ instead of 
a fortnight. 

Q. Did he propose any farther change in consequence ? 

A. He said he thought it was his duty to give every faci- 
lity to the other party ; and as the business he had to do 
might be done in two days, be autfaoriaied me to wait on Mr 
Stuart. I went to Mr Stuart's house again betwixt nine 
lifid ten in the evening, and found him at liome. I told him 
I had come to mention this other change in Sir* Alexander^ 
wishes. Mr Stuart said, he thought it not right that he 
should have any communication with me on matters of that 
kind : That he had a friend in the house I might communi- 
cate with, and who would write to Lord Rosslyn, who waa 
liien OR the other side of the water. Mr Stuart tb^n iutro* 
duced Mr James Brougham. 1 stated to Mr Brougham, 
that Sit Alexander wished the meeting t6 take place in two 
er three days,-*-'8ay Thursday, when cvety thinff would be 
Midy for storting to sonie convenient plaee,-^l ittentioa^ 
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•Eiiattib or $oeteMle of the border. I hoped he would itrrite 
to Lord RcNMlyn, and arrange Aooordingly, if Lord Roskijfti 
had DO objections. Mr Brougham agreed to communicale 
with Lord Rosslyn, and kt me knpw when he heard from 
him. « 

Qb What was the next step you took ? 

A. I had gone to a party at the Royal Hotel ; about two 
o'clock in the morning the waiter came, and told me*^ bM^ 
son wanted to sjfieak with me. I found Mr Brougham 
waiting down stairs. 

Q. what communication did he make to you? 

A. He told roe he bad been anxious to see me: that 
abont l^Vdoek the paities had been bbund over to keep 
the peaiDe by the citiI power ; and he was of opinion that 
Mr Stuart and Sir Alexander Boswell, if he and I bad m> 
dtgectionsy should meet the fdlowing. morning. 

'Q. What answer did you make? 

A. I answered generally, that, under all the circumstances 
of the case, I thought so too, if Sir Alexander had no par* 
ticular objections. 

Q. Did you then go to Sir Alexander? 

A. I then went to Sir Alexander's house; Ii6 »had gone 
to bed. Under the circumstances I raised the family, and 
got Sir Alexander up. He stated he was also anxious to 
tfe me, and supposed i had come upon hearing that they 
had been bound over to keep the peace by the civil powers. 
I stated what had passed with Mr Brougham. He atones 
agreed with me in opinion, that he ought to meet the other 
party the following morning. 

Q. Did you mention any particular place ? 

A. I went to Mr Brougham after that^ and I told Mr 
Brou^am, that Lord Rosslyn having been acting as Mr 
Stuart's friend, he should be present, and that^ as we must 
leave the county, the best way would be to go to Fife, and 
that would be the easiest way to get at Lord Rosslyn,-— and 
that it might be over as soon as possible. Mr Broughaiti 
agreed to send an express to Lord Rosslyn, telling him the 
change that had taken place; and AuchteKool was fixed 
upon as the nearest place where the patties should assemble. 

Q. 'Were any farther arrangements made with Mr 
Brougham? 

A. Nothinffwith regard to this, — none^ exc^t ai^ to th^ 
pistolSk 1 tqld Mr Brougham Sir Alexander intended U> 
nave sent to the eoimtry for his own next df^, and that, ^ 
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wewcfiiid be off before tbe fthopsi:wexie.c^iai, h^ IvouU be 
' unprovided. Mr Brougham snid there was a pair belonff- 
ing to Lord Rosslyn, to one of which Sir.AIeunder wowd 
be welcome if be wished. 

Q. What time did you and Sir Alexander leave Ediiv- 
burgh ? Did you set out together ? 

A. After Sir Alexander made arrangements at hom^ we 
got a chaise; he sent for a medical man, and we set. off a 
Bttle before five. 

Q. Was any medical. person in the carriage with you aod 
Sir Alexander ? 

A. Dr George Wood. 

Q# You crossed the water ? 

A. We crossed at the Queensferry — breakfasted at North 
Que^nsferry — then went to Auchtertool. We were to be 
there at ten, and were there about ten minutes before ten. 

Q. Did you see any other carriage arrive at Auchtertool ? 

A. We saw a carriage arrive about ten minutes after ten 
o'clock — Mr Stuart was in it. 

Q. Did you find Lord Rosslyn at the village ? 

A. Not at the village. I went toward the road at the east 
end of the village, as I supposed Lord Rosslyn would. come 
that way, and I met him about a quarter of a mile from the 
village. 

Q. Did you then return ? 

A. 1 then told Lord Rosslyn we were ready at the village, 
that Sir Alexander was there, and' that Mr Stuart had 
arrived — and. that Lord Rosslyn had better not come into 
the village, as he might be known. 

Q. Had you any conversation at that time with Lord 
Rosslyn ? 

A. I agreed to go .back to inform Mr Stuart that Lord 
Rosslyn was there. Lord Rosslyn was to wait beyond the 
tollrbar, till the parties came up. 

Q. You went back ? 

A. Yes, and then I returned with my party ; we all came 
up to the spot where Lord Rosslyn was waiting — the other 
party then came up. 

Q.; They then got out of the carriages? 

A. Our carriage was first— »-and they drove on a little far- 
ther. — I wished to speak to Lord Rosslyn, and went up to 
him. He pointed out a spot as convenient for the meeting) 
and begged me to go to the top of the hill to look at it. I 
did so, and I agreed it was a very cgnveqi^nt place, yery re- 
tired.. . After examining the ground. and approving of it, I 
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waved my band, aiid Sir Alexander canoe oat of the ctixriagef 
and came toward the place where we were. I then went up- 
to Sir Alexander, and tojd him this was the place we had 
fixed upon. 

Q. Did anything pass between you andXiord Rosslyn 
as to the possibility of accommodating matters? 

A. I expressed my wish merely to Lord Rosslyn that the 
matter could be accommodated. He said he was afraid it 
could not. Nothing more passed. 

Q. What was the next thing done? . . 

A. Lord Rosslyn and I proceeded to examine the moat 
convenient place in this dellr— a sort of hollow dell — we fix- 
ed upon a spot, where the distance was measured off. 

Q. What became of the surgeons,— did they remain in 
sight? ^ . . • . 

A. Just at the entry to this place. I begged Dr. Wood 
not to. come forward. He requested to. be present, and de- 
clined staying behind, saying, that he would wish to be near 
at hand. He came upon the ground, and I believe the other 
surgeon aiso.came. After the ground was measured, twelve 
paces, the pistols were loaded with ball. 

Q. What did the parties then do ? 

A. They took their positions. 

Q. Lord Rosslyn and you retired ? 

A. On one side. We had arranged the signal. Lord 
Rosslyn gave the word of command. . He wished me to do 
it, and I said he had better do it, . 

Q. Did Sir Alexander, before coming to the ground, state 
any thing to you, as to how he was to act? 

A. Yes, he. did. 

Q. Where was that? . . v 

. A. la the carriage, on the way from the North. Ferry to 
the ground. He asked me, as a friend, what advice I would- 
give him as to firing. I answered, he was the best judge of 
that, and that he should consult his own feelinp. . He. said 
he had no ill-will at Mr Stuart, — he had no wish to put his 
life in jeopardy, though in an unhappy moment he had in- 
jured him, — he bore him no ill-will; and, therefore, it was 
his determination to fire in the air. I expressed my .appro- 
bation of his resolution to do so. 

Q. Having had this conversation with Sir Alexander^ and 
seeing the parties ready, how did you direct your attention ? 

A. My eve was. more upon Mr Stuart than. upon Sir 
Alexander &>8well.. I felt satisfied there was no great chance 
of Mr Stuart falling, Sir Alexander's determination having 
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beeto not to fire at Mr Stuart; therefore I kept my eye vpon 
him* 

Q. Did you observe Mr Staart raise- hi^ pisKri? 

A. Yes, I did. 

Q. Did he raise it steadily and deliberately ? 

A. He did it very steadily. 

Q. Seeing the direction of the pistol, did you form, anjr 
opiiuoa as to his taking an aim ? • 

A. I did not see the direction of the pistol. I s«w it 
brought firmly up, and, of course, I then feh a little n^r- 

V«|ISi ' 

Q.. State what you observed ? 

A. They fired, and I then saw Sir Alexander falL 

Q. Did you hear bis pistol go off? 

A. Yes ; I am pretty certain ^ did. They both went cSy 
I heard the noise of two distinct fthdts. 

Lord Ju8Ttcp:-Ci.sax.— Were they distinct (vom eseh 
other? 

A. They were distinct from each otiier. 

Mr M^Neiix.^ — Did you dien go up to Sir Alexaorier? 

A. I immediately ran up to Sir Alexander, and' Inquired 
if he was wounded. 

Q. Did the surgeons come up ? 

A. They were quite at band, and instantly with him. 
' Q. Did you observe Mr Stuart standing ? 

Au I do not think Mr Stuart left hb place, at least not 
much from where he stood. I did not observe him inucli. 
I did not look much at him. 

Q. Did you make any intimation to him ? 

A. After the medical persons had examined the - i^ouod, 
Dr Wood told me he ivas afraid it was mortal. .1 w^nt 
towards Mr Stuart, and told him he had better go off 
directly^ 

Q. You have not mentioned the name of the mtidical 
Ipentleman who attended Mr Stuart ? ... 

A. I did not k^ow it at the time, but afterwards. 

Q. Did any person appear on the ground but (die partite 
and seconds ? 

A. . Y^s ; another person, whom I afterwards tinders&ood 
to be a medical person, Dr Johnstone, and M^ Jaiaes 
Brougham. 

Q. When Sir Alexander's wound was probed and exa- 
mined, 4'id he make any remark to yoa? 

A. He turned round to me, and said he was very much 

5 . . i 
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afraid he had nut nude hit fire in tiie air abpear so detfd^ 
ed, as he taiU hive Jwidwd. 

Q. Was that the only abMrvadon of memeiit whtdi ha 
made? * ^ . . .,. ^ .* :• 

A. That was the only obserfadeii. 

Q. Was his 'Wound' dressed on the gmcind^ 
' A. Hiere was no dresmg^. He was t(ien >tiio^^ to Xeid 
Bahn«to'a ]«iiise. . I borrowed Lord Ross^^'s horse to In* 
Ibrmt the fiu^ilf at Bahniito, 4o prepare for Sir Alearaitdei^a 
being brought. 

Q. 7ott assisted in csnylng him ? 

A. On retimiing froni Lord Bahnuto's^ I met them c0m<* 
ing carrying him on a door. They had collected some people 
together^ who assisted.ki carrying hhn there. 

0. You retnrsled along w«di mm ? 

A. Yeft; along wMi Sir Alexandei^. ^ '. 

' ^ Q. Did yoii remahi wi A hira ? 

A. Yes; till the afternoon. - c t .' 

Q. Was the song that was talked of^ the obnoxious artide 
diieflyinsLited dn hy Latd Resi&yn in the conftMHees widiliis 
LoidflUp^ - 

A. IiordRoS8)]fn^ holding tibe papers in bos hands^ saidAe^ 
w«re obnoKiouSj but the s6ng in partienkr^ . 

0- W^i^'tjie idemf ty^ • er eamlarity d <^ handwriting, 
and of the post-marks, stated as the grouitdaef title fhr ffit* 
ting the question ? . ' ' 
- A. Certainly. ' /* 

Q. Was the similarity of ihe handwftthg diieffy hiiiste!! 
on? : . . • 

A^ He etated it; and also the |)ost-4n2u^. ' 
'- Lost) A DTck^Ar V. — Q. Was any thhig stated at that thne 
fkfai whiK^ you iiiftrred that the different paperft were not «i# 
tho^sanleliindwyitmg^ < 

A. Nothing* .1 

> *-Q.-Did yon see the originate sit any ^one ?- • 

A. Never. ... -. .-i I 

Q.* If you had understood or siqsposed tibei« was any dif< 
ftrebee-hi the handwriting, would-you luvre thought- it yomf 
duty to have acted diffierendyf — 

. (Mr Jefirtfjr. objected to the question.) - 

Q. If any thing had been stated that led you to sufmose 
there was a difference in the handwriting, would you have 
&ottg]^ it your duty, to demand a sight of the erigSotals? ' ^ 

A. Certldnlyl ^ ' " 

Q. If you had seevi l^ose oiKginab, and ft iSj^ielired tb^tf 

I 
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diAt tl>**^ 9smg was not in the handwriting oftQax Alexaiuhr, 
would you have thought it justifiaUe to . have aUosnred ssay 
questions with regard^to that song to be. put to Sir Alexander ? 
(Mr Jefirey having risen to state objections to the. ques- 
tion, and the Court having in bonsequence intimated 
that the witness should retire/ Mr Stuart rose.) 
Mr Stxtakt. — My Lor^, the more complete this investi- 
gation is^ the. more agreeable it will be to. me; and I. have 
to request of- my* counsel not to object to . any questions^ put 
by the Counsel of the Crown. 

Mr Jeffbsy. — It is not in every case I would be .disposed 
to yield to any such request on the part of a clienty but .here 
I. am disposed to allow the fullest possible investigation. 

(The witness returned, and the question whidi had 
been objected to having been put,) 
A. No, I do not think I would, if it was not of his hund- 
writing. I think I would not have allowed him ta answer 
the question. 

Crass-examined -hyMr Cumin^hamb^^-^I . tlunk you- men- 
tioned, that, in the cailriage from the North Quecsosferry to 
Auchtertqol/ Sir Alexander Boswell said that he had inj.ured 
Mr Stuart, and, on that account, that he would not fire at 
him— Do you know what he alluded to, in saying he. had 
injured Mr Stuart ? 

A. He had written squibs against him. 

Q. Did you understand one of those squibs to be the 
Whig Song on which Lord Rosslyn founded ? 

A. Perhaps it will be necessary for me to give a longer 
.statement. When. Sir Alexander first called upon me, it 
was on Sunday the 24th of March. He stated, to -me, he 
had; arrived from London the nig^t before about ten o'clock: 
That, upon his arrival, he had found a card fixHn Lord 
Bosslyn. This card stated, that Lord Rosslyn had come to 
town very anxious to see hun, and begged he would, let. him 
know when he arrived from London, as he had business of 
great consequence to mention to him. Sir AleKander then 
stated, that he. anticipated from this, that he was g(»ng to 
receive a challenge, and he had no doubt it would be from 
Mr Stuart of Duneam. He then mentioned, that he had, 
either since he came to Edinburgh, or before he came, learn- 
ed there had been papers seized connected with the Glaagow 
Sentinel at Glasgow^ . and that he was afraid they might have 
got hold of some papers of his. And he then mentioned, 
thAt .th^pre was a song which he was afraid they might have 
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]n%ht be founded. Sir Aleacander repeated the song* to mi^ 
anS I recollect-the part upon which he hiid stress. 

(A paper was handed to'the witness; and he was asked 
whether that was the song ?) 

A. Yes ; and his object in coming to me was, to solicit me 
to act "as his fifiend upon the oocaaon. 

Q, Yqu- mentioned^ that^ ata4»rtain period of the oan£sr<^ 
ence with Lord Rosslyn in the Waterloo Tavern, one ofitha 
conditions made by Sir. Alexander, as to the meeting with Mr 
Stuart was, that it should be on the Continent. ' Did he 
assign any reasons for having it on the Ccmtinent ? 

A. Yes. He considered, if any thing should happen-i-if 
they should meet, and if iie should hit Mr Stuart, he should 
sunr mudi inconvenience &am the law of this country. 

Q^. You. mentioned, that,. after Lord Ilossl3m went to New- 
luosen, you overtook him, and proposed a change of place, ta 
wiiich his Lordship objected;: at tiie same time, aiidiomkig 
you, at your desire, to speak on the subject to Mr Stuart«' 
Wksae dad.yoaihen find Mr Stuart ? 

A. 1 called at his house, but found him from home; andr 
as.the servant said he would be at home soon, I walked about* 
till I saw him in Charlotte Street 

Q. You mentioned Sir Alexander had seen a legal friend 
a£ler your interview with Lord Ilossl3m. Did you state ttf 
Mr Stuart any reason of Sir Alexander's for wishing to 
change, the. places o£ meeting from the Continent to. Soot«v 
land?. 

A. Yes ;r I ithink I did ;•— that his legal friend told him it 
wast: quite unnecessary to go to the Continent, or even to 
En^^and, as.he was as. safe here as anywhere, and rather 
more so; that the Lord Advocate was as safe as a Chrand 
Jury,; and, thi^efere, his. legal friend had advised him not to 
govto the Continent.; 

Q. He said he had got this information from his legal 
frii^d ? 

A. My impressicm is, that this was the- reason why he- 
cbaiaged his wish as to the place of meeting. 

Q. That, in the hands of a gentleman like the Lord Ad^ 
voeate, he: would be more safe than in the hands of a Grand 
Jury ? 

A. Yes, as safe as in the hands of a Grand Juiy: 

Q. You mentioned that the parties were carried before- the 
Sheriff late at night, and bound over to keep the peace with-' 
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A. In answeraig this question^ I am afraid I miiat go into 
linie detail in ajr own THidkatioii. 

^ Mr Jbffbby. — ^There will be no Oceanian for mentioning 
naniM. We shall fmt the questian in a general wa^. 

Q. Was the proceeding of the Bheriff in eonsequnee of 
infixrmalBcm givfen him by the fiienda of the one paitjr^ at • of 
theother^ 

A. By the friends of one of the parties. 

Q. Of which party? 

A. The friends of Sir Alexando'^ 
. Q. And yon know this fret? 
, A. I have oTery reason to know the finat 

Mr JBVFsaY4 — ^We do not want to foUow this liirther« 
We do not wiah^ in the slightest degree, to inaimute tiiat. the 
notice to the Sheriff procenbd from Sir Akxandsr himadfi 
We belierre it was without lus knawledgey and against his 
will and intention. 

Mr CI7NIKOHAMB.— Do jott reooUeet ai^ thing said at year 
aieeting with Mr Brougham^ of the diaagreeaUe nataire of 
the infbmtation given to the Sheriff whidi had led to the 
parties being bound over to keep the peace ? 
: A.' Yes^ I do. There was a great deal of oomrersalion 
between Mr Brougham and myse^ on the sobject, and wa 
were anxious^ as ue affair must go on^ that it should be pro« 
oeedsd la without delay. We agreed, that the soonet it wen* 
on the better^ in case of frrther interference. I stated . mj'^ 
asi£, that diere would be a great deal of talk on the subject^ 
in societyiM^-thfit one party would accuse Mr Stuarfa fisendi 
of having done this> and aneiJier party would attedi Uame 
to the fr^ds of Sir Alexander BoswdL 

Q. In the journey from Edinburgh to Queeni^rry^ did 
any thing pass between Sir Alexan^ and you aa to the 
meeting bong indJapenaaUe ? 

A. Yes, I think there did> in presence of Dr Wood 
and myselft We diree in the carriage talked of the eubject;, 
and as Dr Wood did not know the* cireumatanoes, there was 
a 96rt of exjj^bnadon given of them to him ; and we all 
agreed tha4», under all the eircumstances of the case. Sir 
Alexander was in duty bound to receive Mr Stuart's fo?^ if 
he came there^ . 

Q. Watf the amount of the conver8ation> that Mr Stuart 
could not act otherwise than ha did ? 

A. I do not know. We rather talked of what Sir Alex« 
ander was bound to do, I think. 



' Q. Httveyoa any' reMon to bctfc^ #li0tlwr it mttdr not 
Sir Alexander's intention at uny period to make alt madogi 
toMr.Stliart? *^^ 

A. After being with Lord Rosal^ I iKpdke to Siat Akm 
andff on tbe gmmd, and aaked Imn if he wouid grire way in 
any respect, and he told «ie^ he did not see the least peHb 
hflilydfit- . /T^ 

Q. IM Sir Alexander eipbin to you^ what he meant to do 
after firing in the air? Did lie give you- any notice of his fte« 
ther intention? 

A.Na 

Q. Did he mean to make any apolagy then ? 

A. My opinion given to him was, thai I had eveiy fakype the 
thing would tlUfp there, asthdt would be the best apelegj^^he 
could make. 

Losn HsBiiAiii>.**-Q. Sir Alexander did not My he meant 
toapologiae? 

A« Noy he did not I have no doabt be had the same 0fk 
men I had. 

Mr CvNiira.HA]n.^When it was arranged between Sk 
Alexander and you, that he was to fire in thi air, iras theitf 
any intimation of this given to Lord Rosslyn or to Mr Staart I 

A. None. 

Q. Do you reeolleet the oonvenstion between Dr Wood 
and you, near Auditertool, on that subject ? 

A Yes, I Mt mudi responsil]^y in aH the eircmnstan* 
see, and I asked Dr Wood as to gtvnig a hint to theothev 
pai^. I said I had no doubt this should not be done> and hif 
sgreed I. was right I also mentiotied; the subject to Sir 
Alexander himself, aod he tdd me dsddedly, not lo give^any 
lihit whatever. He Said it would be placing the o&er pKN 
ty in an awkward 8itBatioB^«^4md we all three agreed that no 
aotioe shoald be given. 

Q. After Sir Alexander took his station on the gMMand^ 
did you give him any directions as to the mode of firing ? • 

A. I went up to him to show him where he was to stacid; 
sod I said, Tidce can and make your five In the itfr as distilict 
as possible; I hope there will be no difficulty tiien in bringing 
the matter to a conclusion, without any farther firing* 

Q. Did y^u si^gest the dire^tkn in whidi he shoidd fii«? 

A. I said he should fire at ^e bank. 

Q. Was that in the opposite direetion ftom Mr Stuart? 

A. Yes. It Was in the direetion where the seeoaade stood^ 

Q. Did yott obseve Mr Stuart receive ^ piilel from Lord 
Rosslyn ? 
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A; I gsv« oiM Id. Lord Itos8^» y^bo, I tuppoie, gave it' to 
ISr Staavty and I garei^ie other to Sir Alexander. 

Q. Did it strikejyou^ from Mr StoartTs manner^ wfaeiher he 
hod been aociutomed to iiee pietris? 

A, I am not exactly a jodge of th at ^aa I said before^ he 
peeflented his pistol steadilj^ and vith firmness. 

Q. I beg to ask you in general^ if Mr Stuarfs oondnct in 
thefield on this occasion^ apf^aredto you in every respect con- 
tiitent with that of a man of honomr and cooxage ? 

A. Certainly. 

Q. Have you any reason to know^ whether Sir Alexander 
ever wished his name concealed as. the author of the articles 
iaihe Sentinel? 

A. He started to me, he did.not wish it ooncealed. 

Q. Did he add any thing on that occasion ? 

A. Yes, he seemed rather to feel that being an anonymous 
writer was not quite agreeable^-^he did not seem to feel com- 
fortable under it, and he said that> when he wrote in the Sen- 
tinel first, he sent a letter to the Editor, saying, that if any per^ 
jKH!! came to ask who was the author of such and such articles 
that happened to have been written by him, if the inqiurer 
said ithe object: was a prosecutbn, the Editor was not to. give, 
up his name,'— but if the person said it was to call the author 
to.aocount for it, ^e Edilcv was. then to infcnn his inquirer 
of Sir Alexander's niune. 

Qi Did Sir Alegcander say, he had given any directions about 
manuscripts being burned^ and that he.was aurprised.they were 
preieryed? 

A. No; I do. not think. he did. 

Q. I think you mentioned that Sir Alexander positively re*' 
pealed two of the verses of the song cm the Sunday morning. 
Did he afterwards, on the Monday after the interview wiSi 
Lord Rosslyn, or at any time, expressly say to you that he waa 
the author of that song ? 

A. I decidedly understood he was the audior, from all of 
the conversation I had with him. 

Lord Justice-Clerk.— What was the direct instruction 
of Sir Alexander Boswell, communicated to my Lord Bosalyn 
as to those three writings? 

A. ,My impression is, that I was authorized to state, .that 
any thing signed by himself he would freely acknowledge ;.but, 
respecting any thing without his name, he begged not to be 
interrogated, and declined answering any question. 

Lord Gilliks. — Q. Was., it with your advice or approba* 
tion that Sir Alexander adopted this resolution ? 
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A. It was almost solely by my advice.. He himself was 
rather inclined >to acknowledge tbie authorshqi* 

(In answer to a question fromL<»rd Harmand^ witness added^) 
And I thought: it was the most prudent advice, which I oookl 
give him> as he had made up his mind to make no apology. 

Dr George Wood sworn. 

Examined by Mr Soi<iciTOBi-GjiNERAL. — You are a 8ur« 
geon in . Edinburgh ? 

A. I am. 

Q. Were you called on^ on the morning o£ 26th M^rch, 
by Sir Alexander Boswell ? 

A. I was. 

Q. What did Sir Alexander say to you ? . 

A. That he was obliged to go out on an affair of honour. 

Q. Did he request your professional attendance on that 
occasion ? 

A. Yes. 

Q. Did you accompany him accordingly ? 

A. He left my house> and returned in a short time^ ac-» 
companied with Mr Douglas in the same carriage. 

Q. .Whither did you^ Sir. Alexander^ and Mr. Douglas, 
proceed ? 

A We proceeded to the.Queensferry. 

Q. And crossed it ? 

A. And crossed it. 

Q. And then went where ? « 

A. To Auchtertppl^ as I understand. 

Q. Whom did you meet there ? 

A. No person whatever. 

Q. Did you proceed to any distance from the village ? ; 

A. About three quarters of a mile^ after remaining some 
time in the village ? 

Q- And then whom did you meet ? 

A.> We passed one carriage on the road. It was be^e 
ours, and we passed it ^ I did not see who Wiis in it. 

Q. On the ground whom did you meet ? 

A. Lord Rosslyn and Mr Stuart. The carriage we were 
in stopped. Mr Douglas got out ; and then Sir Alexander 
Boswell and I went on some hundred paces farther^ and 
stopped at a gate. Sir Alexander and I got out. By this 
time Mr Douglas and Lord Kosslyn were a great way off 
down in a hollow, where I saw them. They seemed look- 
ing for a place for. some particular purpose. 

Q. Did you see. Sir Alexander Boswell and Mr. Stttart on 
that place ? 
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r A. I think not. 

Q. Did you see them aftarwardB on the fronad ? 

A. Yen, on the ground oerUinlj. 

Q* Then what did you do^ when you saw thenoi en the 
ground ? 

A. Lord Rosslyn addressed me^ and said I had better 
remain where I was. I beckoned to Mr Liston to come to 
me^ and Lord*Roeslyn said I had better not go nearer. 
I said I was at too great a distance^ and would much ratilier 
go nearer the scene, 
t Q. And you acccnrdingly did so? 

A. His Lordship said I should do in that as I thought 
proper^ and accordingly I did so. 

Q. Were you in su<»i a situation as to see the parties } 

A. Certainly. 

Q. Did you see them accordingly f 

A. I did, 

Q. Did you see or hear the discharge of pistols ? 

A. I did. 

Q. Were you called up to the ground inunediately f 

A. I stated to Mr Liston^ upon reaching the ground^ that 
we ought to turn our backs and not see the firing ; but diat 
instanUy on the shots taking place we should get up as Ikst' 
' as possible. On turning round after hearmg iJie firings I 
saw Sir Alexander BosweU on the ground. We went up 
instantly^ and found him wounded. 

Q. Did yoir hear one or' two shots? 

A. Two shots^ very dose one on another. 

Q. You immediately ran up ? 

A. We immediately ran up^ and found that the ball had 
entered about the middle of the right clavicle, whidi it had 
severely fractured. 

Q. State what occurred ? 

A. Two pieces of bone were extracted on the spot; the 
first by myself, and the second by Mr Liston. Eadi of us 
endeavoured to lay hold of and e5ctract other pieces of bone, 
but we found it impossible to do so. We then proceeded to 
examine the wound, for the purpose of discovering if -tfie 
ball could be extracted, or where it was lodged. But we did 
not find it. 

Q. Was it your opinion that it was a mortal wound ? 

A. At once, I was pa^ectly decided. 

Q. Was Sir Alexander carried afterwards to Balmuto ? 

A He was carried afterwards to Balmuto. 

Q. And did you attend him to Balmuto ? 
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A. I did. 

Q. And afterwardc ? 

A 'Ym 

Q^ W till he died ? 

A. Till he died. . . 

Q. When did he die ? 

A. At half past three o'clock next daj. 

Q. And of that wound be died ? 

A. Certainly. It was the cause of his death. 

Q. Did any conversation occur in the carriage, in tb» 
course of your journey from Edinburgh to Auchtertooi} or 
from Auchtertool to the ground, relating to the subject of the 
meedag, and what was it i 

A. Betwixt Edinburgh and Queensierry, to the best of 
my recollection, Sir Alexander, in the course oF conversation, 
I think, mentioned, that, in all the circumstances of the case» 
Mr Stuart could do no less than call him out« I am satisfied 
that either he or Mr Douglas said so ; but I think it was Sir 
Alexander, and the other, whoever it was, coincided in the 
opinion. 

Q. Goon, 

,A. I bave.np recoUection of any thing farther on that sub* 
ject. But, I think, Sir Alexander expressed, in the course 
of the jourtiey; that he was determined to fire in the air. 
And, certainly, after leaving Auchtertool, and before arriving 
at the ground, and when Mr Douglas was getting out of the 
carriage, Sir Alexander said, Now, gentlemen, I beg you to re- 
mark, that it is my final determination to fire in the air. 

Q. Is that all the observation Sir Alexander made on the 
subject ? 

A. He made none farther that I remember. 

Lonn Hermand. — Was there any other person present 
after the wound was received ? 

A, Dr Johnstone — I forget to mention him. 

Lord JusTice-Clerk. — Was there nobody but you and 
Mr Douglas present at the conversation you have just men« 
tioned? 

A. Nobody else. 

Cross-eoHmmedbyMr ^ovcjLKirr.'^You mentioned you 
turned your back. — Was it before the pistols were presents 

A. Yes; certainly. 
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Alexander Bosweli:, Eiq. W. S. twom. - 

Ekamined by Mr McNeill ^Yoa were acquailiUd With 

the late Sir Alexander Boswell ? 

A. Tes. 

Q. For several years ? 

A. Yes. 

Q. Do you recollect, abdut tlw tetmtb of M«rdh lasti Iiii 
desiring some alt^ratibiis on bis setdementS) 6t aew ss^e- 
■i^nts to be prepare by you i - • 

A* I marked he did so oh the S5th March. 

IQ. He requhtd you to make tfaose speedily I 

A. He expressed a desire I ^ouU specify the ibMtiMt 
Umt ill which they could b^ made out. 

Q. Do you know whether those settlelnttits wm ttceiittd 
before his death ? 

A. They were not executed* 

Q4 Do you know that he had been ift LMddn fer ftdfti« 
cotisiderable time before ? 

A. Yes — ^he had been about a month from Edinbtfl^h^ 

Q. When did he return ? What day ? 

A. Ob Saturday the &dd of Marahi latft in th6 t^ebiog. 

Q. When did you see hiih kttt ? 
. A^ About 12 o'clock in the erening of Bfdtidlrf the B5th 
pfMaiNcfa. 

Q. Yon never saw him afterwards ? 

A. I saw him afterwards. Thitt wati the lait time I ifr# 
him in Edinburgh. 

Q. Wher« did you se^ faim last i 

A. At Balmutoi on the Wednesday immediately f&lfe#^ 
ing. 

Q. He was then wotmded ? 

A. He was. 

Q. Were yoa Ihere when he difed ? 

A. Aboat an hotfr before he died. 

42- Was ft ifiB&lmuto House be died f 

A. Yes. 

Q. You are acquainted with his hand-writfng f 

A. I have seen a good deal of his hand-writing. 
(Hem the signed letter^ i^h Silt AlexttnSer^ Mtiie, 
mYsiiown to the witBesik) 

Q. Is that his hand-writing ? ' 

A. That is his hand-writing. 

Lord Justice-Clerk.— Q..t What is its date ? 

A. 7th February. 



hi« hand-pwriting ? , 

(Iti mM baoded to Ibe vUn^^O 

WiTHBPti^It it not bit bupd-rWrMiogt ^ %h^\mt of my 
jadfcment. 

Mjt MfN«iiit.~LoQk lit Ibe 4ddfei4*^it ^it his baiv}' 
writing? 

A. That appears to. have a veiy little resemblance in the 
y^Sj but I do not tiiink it is his hand-writing. The first for- 
mation of they*'^ reseinblis^ his bapd-writing. 

Lord Succoth.^^Do you think it is his hand-writing? 

A. I should think it is not. I should say, it is not Sir 
Alexander's hand-writing. 

Mr McNeill. — ^You say you don't think it is the hand« 
^rritkig of Sir Alexander j do you mean that it is not W|riit. 
ten by him at all ? 

A. I think it is not. 

Q» It Is not his penmanship? 

A. It is quite difiPerent from his usual hand-writsM. I 
have bad letters written in ail the diQeront varieties of hmd- 
writing of Sir AlexandeVf a^ I do not think I ever sa^ imy 
that resembles thati . . 

Q. You mentioned you were with Sir Alexander attwri^e 
o'clock on Monday night Were you with him when be 
was apprehended by the Sheriff officers, and bound ovqir.to 
keep the peace ? 

A. I was. 

Q. Did he say any tiling which led you to thbk he knuw, 
or did not knew, how that took place i 

A. He appeared very angry when he understood a Sheh 
riff officer was in the house. He was agitated, and said he 
did not think any of the three acquainted with the clrcora- 
stance would have used him so very ill as to have divulged lU 

Lord JusTicifi-CLERX.— I understood Mr Jeffrey to say* 
he disdatmed all idea of insinuating that the infbrmaftioQ to 
the public prosecutor, which led to the parties being bouad 
ever to keep the peace, originated from Sir Alexander JBos- 
well. 

Mr Jeffrey. — Most certainly. 

Cr-o^-exomned ^ Mr MQ9»9iFF.^Mf BotweUi lool^ at 
tliftt piM|)erp It }s the paper $ign^ << Igaotus." Aad Ipqli^ 
at the address upon the other sheet. Are they Sir Ai^MH- 
der's hand-writifig? 

A. Yes, bo|h of t^^s# fpp^af (o be Sir Alei^«Bder> band- 
writing. 
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0. Look ftt the address of die tong and of <« IgnoHis ;'' 
compare them togetlieri and say if you think them difierait? 

A. I think I distinguish that difference between the two* 
that 1 would call the one Sir Alexander's hand«writing, and 
the other not. The one is more upright than the other, in 
particular << Sentinel Office."" This to the •« Sentinel Office» 
Glasgowy^ is in Sir Alexander's hand-writing. 

(This shown to the Jury.) 
James Walker sworn. 

Examined by Mr M<Nbill.^Q. You are tutor to Sir 
James Boswell i 

A. Yes. 

Q. You have been tutor in the late Sir Alexander*s fa- 
mily for several years ? 

A. Yes. 

Q. Are you well acquainted with Sir Alexander's hand* 
writing ? 

A* I have seen it frequently. 

Q. Do you think that his ? (Letter signed " Alexander 
Boswell.'') 

A. Yes, the letter is his. . 

Q. Look at this. (The Whig Song.) 

A. It is extremely unlike any of his band- writing I cfer 
•aw. I know his band-writing. 

Q. What is your opinion i 

A* I think it is not his hand-writing. 

Q. You taught some of the famiiv to write^ I believe ; it 
it like the writing of any of the family ? 

A. NOf it is not. 

Q. Can you speak to the address also ? Is it the same 
with the rest ? 

A. The address seems to be the same with the rest. 

liORD Justice-Clerk. — ^You say you have seen Sir Alex- 
' ander's hand-writing ; have you seen him write ? 

A. I have seen him at his writing-desk, but I do not think 
I have watched the pen. I think this is his hand-writing* 
ffhe paper signed «* IgriotuS.^) 

Cross-examined by Mr Murrat.-— Look at the address 
of that paper. Do you think that Sir Alexander's band- 
writing? 

A. Pfot so likd it as the body of the paper. 

Q. But do you think it is his hand*writing ? 



A. It bat ft mod deal tbecalAr^etfr or.hUband-^ritiog^ 

Q. J«ook at that (Whig Song) i^4 the Address. 

(Here there was a considerable pause, dtiring which the 
vitness cpntimied looking at the papers.) 

Q. Do you swear that is .not His hand- writing ? 

A. They are very much alike. 

Q. Do you see any difference between them I 

A. The word *< Sentinel" in the one is not like t&e word 
«* Sentinel" in the other. 

Q. But look at the whole direction; and is there any 
word in the one different from some word in the other ? 

A. (A paose.) I do not observe any material difference. 

Q. Now, Sir, open that song again, and look at it. Will 
you swear that is not Sir Alexander s hand-writmg ? 

A. I have sworn. 

Q. What difference do you see between that and his hand- 
writing in •* Ignotus?*' 

A. The general character is unlike. 

Q. Do you think it impossible that can be his hand-writ- 
ing? 

A. I cannot say. 

Q. Sir Alexander wrote a very good hand in generali— a 
very clear, distinct hand ? 

A. A very distinct hand. 

Q. And made very clear strokes in general ? 

A. Yes ; and the character of his hand was round. 

William Homb Lizabs, Engraver in Edinburgh, sworn. 

Examined by Mr McNeill. 

(The letter signed Alexander Bos well and the Whig Song 
were handed to the witness.) 

Q. You have seen these before ? 

A. Yes. 

Q. Do they appear to be the hand-writing of the same 
person? 

A. When I first saw them I thought this was by a differ* 
ent band from the hand which wrote that. When I first 
saw them I thought the song was a different person's writ- 
ing; but, when I again saw them, with other documents, on 
Saturday, I was very much inclined to alter the opinion 1 had 
previously given. Toward the end of the song, on the third 
page, the similarity of the hand to the writing in the other 
paper b particularly striking. At the beginning there ap- 
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pean to have been » atteaupt to diiguiie tht h$nSf but la a 
great decree orerlooked towards the end: That stPttdc me 
on Saturday. There are some pariiouhr letters in which 
the similarity is very striking. For instanee^ the B at Bos- 
well, in the letter, has a very strong resemblance' to .B at 
Bills, oil the second page of the song. The letter S at Senti- 
nel, in the letter, and the letter S in the Word Sae (so) at the 
beginning of the third page of the song, also resemble one 
another. 

Witness — A general remark I would make is, that, 
in the first page of the song, all the long letters NPs and 
^^iS) are generally turned up with a loop. But this pro- 
pensity in th^ song, after yau pass the first page, is great- 
ly done away with, and many of these letters are tom- 
ect up (^ilFerently from the way in the first page } or, in 
other words, with a dash. Now, in Sir Alexander's 
ordinary hand, he invariably ends the words, having these 
long letters, wi^h a dash ; and when, in the song, he 
discovered that he had insensibly got into his usual way of 
writing, he has carefully gone over these dashed letters wjth 
the pen, and converted them into looped letters. 

There were also other grounds for my change of opinion— 
I had a greater number of writings, said to have been wHtten 
by Sir Alexander Boswell, to compare the song with ;-^aRd, if 
these were shown me, I would point oat whole words itk the 
sdng resembling words in thfese other writings. 

Lord Aovqcat^.— Q. Tell us where it was you saw these 
documents, and made these comparisons ? 

A. It was in the Justiciary Office, along with Mr Mac- 
bean. 

Q. What were the daeuments with which yoii m^de the 
comparison ? 

A. There were these I have just mentioned, a Song, and 
a Letter to Mr Maconochie, subscribed by J . Balfour. In that 
letter there was the name Stuart, which bears a strong re- 
semblance to the word Stuart in the song. ' 

Mr McNeill.— Q. And these were the oqly ground^ for 
the alteration of your opinion I 

A. Yes. 

Q. On your first examination of them, you were of a dif- 
ferent opinion^ and thought the song in a difierent hand- 
writing from the letter signed Alexand^ Boswell'? 

A». X es. 

Cro^'^;ramif'^ fn/Mr |if ONCtiJCiFF,— -Q. Did yon see ifaat 
paper signed Ignohis t 
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A. Ydf»I<ibinliI<iid. 

Q. Look if you fiod the woitl ^' Stutirt^'' or any of ill» 
others there ? . 

(Here a conversation took place, which pivyenlad the qoes- ' 
tion being answered.) \ 

Q, Look at the long letter of two sheets f 

(Tbe.Iettfir^ signed I^noAu^ and the song, w«f*e tta- 
mined by the witness.) 

Q. Is it the same haad^wriling with the other i 

A. I certainly tbiok they are the very uttne. Thdse two 
are the same hand-writing, as far as i Can judge. Tbei*e il 
evidently a disguise of hand in the song« 

I4OBD HsKMANi). — Q. You said there appeared to be a 
di^gqise at the comtnencement of the song, and not at the 
last part of it ? What do yon mean by disguise i 

A. When a person writes in a disguised habd, and has to 
CKmiiaue writing a long sutgecC, he forgets hittiself, and 
eeasea to disguise his hand* Jt is this absence of disguise 
which enables me to form an opinion. 

William Spalding, Writer, Pitt Street^ Edinburgh, sworn* 

Examined by Mr M«N&1U. 

Q. Ym remember, last Marsh, going with Mr Jftntek 
Stuart to Glasgow ? 

A. Yes. 

Q. Who accompanied you P 

A« Mr Stuart and iMr Uendefton, 

Q. Who is Mr Henderson ? 

A. A writer in Hamihon. 

Q. When did you arrange to go ? 

A. Mr Henderson and 1 did on the after Aoon 6f the 9th 
of March. 

Q. And how did Mr Stuart aeconftpany yon ? ^ 

A. We calied at Mr Stuart's house, and then, for ^eilrst 
tiinei I .learned he was to accompany us. *" 

Q» What was yimr object id going to Glasgow ? 

A To liberate Mr Borthwtck from prison. 

Q. When did you arrive in Glasgow ? 

A. At eleven o'clock at night. 

Q. What day of the week, do you remember ? 

A. Saturday. 

Q. What house did you go to, and stop at ? 

A. Hie TMliiie. 

Q, Did you take any steps that rright td liberftte Mr Bcnrth** 
wick ? 



A. I belieTt Mr Hendenon went to tht jai)« but did not 
get admittance. Bat I did not go. 

Q. Borthwick was not liberated Uiat night? 

A. He was not. 

Q. When was he liberated ? 

A. On Sunday night. 

Q. Was it for debt that be was incarcerated i 

A. Yes, alleged debt. 

Q. What share did you take in the liberation of him i 
. A- I had no farther share in the liberation, than seeiog 
Mr Henderson pay the money. 

Q. You are private agent for Mr Borthwick i 

A. Yes, 

• Q; Was it intended or arranged by Mr Borthwick, that 
he should go back to the Sentinel Office next day, afteir be- 
ing liberated ? 

A. In consequence of a warrant from the Magistrate of 
Glasgow reinstating him in his property, he was desirous of 
taking possession next morning of the Sentinel Office, under 
that warrant. 

• Mr McNeill. — Q. You have not given a precise answer 
to what I asked. I want to know, whether, before liberat- 
ing him, it was arranged that he should go back to the Sen- 
tinel Office ? 

A I never saw him before, and I did not know he was 
to go back to the Sentinel Office* 

Q« Did you know of the judgment in his favour at that 
time you talk of? 

A. I knew of it before I went to Glasgow. 

Q. But you did not know that, when he was to be libe- 
rated, he was to act upon thatjudgment ? 

A. I did not know till he was liberated. 

Q. Do you know he went there ? 

A. He did proceed to the Sentinel Office next morning. 

Of I wish you to explain a little more. You say you are 
an agent for Mr Borthwick — ^that you went to Glasgow to 
liberate him, and yet you took no share in liberating him. 
If you went to Glasgow to liberate him, how did you go 
there without doing any thing to liberate him i k. 

A. I never saw him till the money was paid to him. 

Q. Is Mr Henderson agent for him ? 

A. He is agent at Hamilton. 

Q. What was the object of your going to Glasgow ? 

A; I went along with Mr Henderson. 
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' LoEO Advocate.— ^How did Mr Heiiderson and jouiSA^t? 

A. I was employed two months before on business with him. 

Q. Tell us now he came to Edinburgh at this time ? 

A* He came upon the 5th of March to get a suspen- 
sion and liberation for Mr Borthwick. He did not get the 
information necessary for this till the Friday. On the morning 
of the Saturday I prepared a bill of suspension and liberatioDy 
with which I proceeded to Mr Miller, Clerk of the Bills. 
But hating learned that the bill could not pass, without an 
ititiraation of answers, for 24 hours, it was then resolved be^ 
tween Mr Henderson and myself, in order to prevent liti- 

Sation and delay, to consign the money directly in. the 
auds of the jailor at Glasgow, in order to procure his im- 
mediate liberation. 

Q. What time was this ? 

A. On the Oth. 

Q. Was there any reason assigned for liberating that man, 
at diat moment, or that hour ? 
' A. The debt was not due. 

Q. That is not an answer to my question. Was any rea- 
son assigned for liberating him in that hurried way ? 

A. None. 

Q You say so* How came Mr Stuart into this matter. 
Sir ? Explain that. 

A. Upon the Saturday forenoon, about two o'clockf 
Mr Stuart and Mr Aytoun called at my house, and urged 
me to get a bill of suspension presented as quickly as possible. 

Q. What reason did they give for urging this bill of sus- 
pension I 

A. To get Borthwick liberated. 

Q. What reason did they assign ? Did they assign any 
reason? 

A. The wish of the gentlemen was, I should proceed to 
Glasgow to liberate Borthwick. 

LoBD Justice-Clerk. — Q. Was any reason assigned for 
takingthat step ? 

A. There was no reason ^iven at that time. 

LbBD Advocate. — Q. Did you understand there was any 
reason why Mr Stuart interfered in the matter ? 

A. I did not. I knew from Mr Henderson tha( Mr 
Borthwick was to take possession of the Sentinel Office up- 
on hb liberation. 

Q. You say you knew no reason why Mr Stuart inter- 
fered in the matter, but that Mr Henderson 

Mr Murray. — ^What the witness knows may be asked. 
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What Mr Hendertoa or any other said to him it no evi- 
deaoe at all. 

Lord Advocatx.— I am merely inquiring what Mr Stuart 
ftated at hit reason for bis interference, or if he assigned 
any. Did Mr Stuart assign any reason for his interference^ 
and what was it ? . 

A. Mr Henderson stated to met that Borthwick was pro- 
secnted as a partner in the Sentinel Office, and wished to 
get free from the liability attending that connection. I in- 
troduced Mr Henderson to Mr Stuart. Mr Henderson, 
as Borthwick^s agent, had expressed a wish to be introduced 
to Mr Stuart, to see if Mr Stuart would depart from an ac- 
tion of damages against Mr Borthwick, as the publisher of 
the Sentinel 

Q. What did you do on that occasion I 
A. On the Thursday Mr Henderson and I were walking 
in the Parliament House. Mr Stuart passed ; and I said 
to Mr Henderson, there is Mr Stuart; I will introduce ' 
him to you. I introduced Mr Henderson to Mr Stuart, 
and Mr Henderson told him that Mr Borthwick wished to 
h0 relieved from the action of damages at Mr Stuart^s in-, 
stance. Mr Stuart said, that would depend entirely upon 
Mr Borthwick himself, — that he was certain Mr Borthwick 
was not the person who wrote the libels against him in the 
Sentinel newspaper — and that, if Mr Borthwick knew and 
would tell him the names of any of the persons who wrote 
these articles, he would then consider whether he would 
desert the action against him or not 
Q. Was that all that passed then ? 
A. That was all that passed then. 

Q. Then you say, that, upon Saturday, Mr Stuart and 
Mr Aytoun called, to urge you to get the bill of suspension 
and liberation ready ? What did Mr Stuart say was his rea- 
son for wishing this ? 

A. He assigned no particular reason. 
Q. Did Mr Aytoun, at that time, state any reason ? 
A. I cannot exactly recollect what passed. 
Q. Was any thing said at that time of Mr Borthwick*t 
taking possession of the Sentinel Office ? 

A. No. Bnt it was quite understood Mr Henderson 
and I were to go to Glasgow to liberate Borthwick, by con- 
rigning the money, if bail would not be accepted. 
Q. Did you contribute any part of that money ? 
A. None. 

Q. What were you to do in Glasgow? 
A. I went as Borthwick*s agent. 
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Q. What were you to do there as Borthwick's agent ? 

A* Nothing particular. 

Q. After going there^ the proceedings you mentioned 
took place, and Borthwick was liberated, and you know be 
went and resumed possession pf the Sentinel Office ? 

A. I know he left the Tontine to go to the Sentinel Office* 

Q. Did he meet with Mr Stoart there ? 

A. Yes. 

Q. In your presence ? 

A. Yes. 

Q. Was that upon the Sunday night ? 

A. Upon the Sunday night. 

Q. At what hour ? 

A. About eight O'clock. 

Q. Was Mr Henderson present at that timeP 

A. He was. 

Q. Was any other person present ? 

A* No other person. I am not very sure but Mr M'Gri- , 
gor, writer in Glasgow, was present. 

Q. Did any conversation take place then about Mr 
Borthwick going to the Sentinel Office, in presence of Mr 
Stuart? 

A. I think there was some conversation. 

Q* Do you recollect the import of it? 

A* It was at that time that Mr Henderson and myself in- 
formed Mr Borthwick he was entitled to take possession of 
the Sentinel Office at Glasgow. 

Q. Was there any thing farther happened? 

A« Mr Stuart left the room soon after that. 

Q. Did any thing pass as to what Borthwick was to do 
on taking possession ? 

A. He was to take possession of the office and papers* 

Q. You mean manuscripts ? 

A. Manuscripts. . ' 

Q. When was that arranged ? 

A. On the Sunday. 

Q. When Mr Henderson, Borthwick, Mr Stuart, and you^ 
were present ? 

A. I rather think Mr Stuart was present, but I cannot 
precisely say. 

Q. Are you sure he was present ? 

A. I cannot positively say. 

Q. Could you swear that he left the room before that 
took place ? 

A. I rather think he was present,— but I cannot be certain. 

Q. What was Mr Borthwick to do with the manuscripts ? 



A. He was to bring tbem to me in Glasgow, 

Q* Any particular part in Glasgow? 

A. He was to put them into my hands in the Tonliae.. 

Q. He was not to take all the manuscripts? 

A. As many as would enable him to raise actions of relief 
against certain gentlemen of the county of Lanark who had 
established the paper. 

Q. Did he take possession, or bring to you any manu- 
scripts ? 

A. He brought the manuscripts to the Tontine where I was. 

Q. When was that ? 

A. On the morning of Monday. 

Q. Had he been in the Tontine that morning before ? 

A. He slept there. 

Q. At what hour in the morning did he bring those ma- 
nuscripts ? 

A. About eight o'clock. He did not bring them i tkey 
were sent by Loudon Robertson.^ 

Q. Did he bring any of them himself? 

A. He brought none himself. 

Q. Did these persons bring the whole of the manuscripts ? 

A. The whole manuscripts of the Sentinel. 

Q. And you suppose that they were the whole manu- 
scripts of the Sentinel ? 

A. Yes. 

Q. Did Robertson bring them into the room where you 
were? 

A. He did. 

Q. Into the parlour ? 

A. Yes. 

Q. Did you, and Mr Stuart» and Mr Henderson, occupj 
all the same parlour ? 

A. Yes. 

Q. Was Mr Stuart there at the time the manuscripts were 
brought ? 

A. He was. 

Q. Before they were brought, had you any conYersa&>n 
with Mr Stuart that morning rc^rding them ? 

A* None, 

Q. Had you any conversation with him on the subject of 
Borthwick at all ? 

A. None. 

Q. When these manuscripts were brought to the foom 
whfre Mr Stuart and you were, what was done with them i 
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A. They wtr«~ opened up and examined hf me, by Mr 
Stuart, and Mr Henderson. 

Q* Any body else? 

A. No. 

Q. Did Borthwick come there soon after I 

A. Yes. 

Q, Did he assist you in examining the manuscripts ? 

A. He did not. That was done before he came in. 

Q. Did you examine into the hand-writing of any of the 
manuscripts at that time ? 

A. Not before^ Mr Borthwick came. Mr Henderson 
knew the hand-writing of Mr Alexander. These were taken 
out and delivered to me, and he kept the rest. 

Q. Tha^ was done in the parlour of the Tontine ? 

A. Yes. 

Q. Did you examine the rest ? 

A. At that time I did not know the hand-writing of Sir 
Alexander Boswell. 

Q. And it was not pointed out to you at that time? 

A. No, it was not. 

Mr M<Nbill — ^Q. Did you then see any letter of Sir 
Alexander Boswell's ? 

A. I saw a letter of Sir Alexander Boswell's. 

Lord Justice-Clbrk.— After seeing that letter, you C(un- 
pared it ^th other letters, did you ? 

A. I did. 

Mr McNeill.— Q. What was done with those manu- 
scripts ?-— Did you take them away from Glasgow to Edin- 
burgh? 

A. Yes. 

. Q. That day? 

A. Yes. 

Lord Advocate. — ^Did Mr Stuart go with you ? 

A. He did. 

Q. Do you know whether he had any other business at 
Glasgow ? 
A. I do not know. 

Q. Look at thosettanuscripts ; see whether those were in the 
number of the manuscripts which you took ? (Here the song 
and the letter signed Ignotus were handed to the witness.) 
A. Tes. 

Q. Did you giye the possession o^ ^ose to Mr Stuart ? 
A. I did once. 
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Crass-Exa/mwed by Mr CockbuRN. 

Q. You say you introduced Mr Stuart to Mr Hendertoni 
in the Outer-House ? 

A. I did. 

Q. Was that introduction necessary, in consequence of Mr 
Stuart not being previously acquainted with Mr Henderson ? 

A. Mr Stuart and Mr Henderson were not acquainted be- 
fore that. 

Q. Did you hear Mr Henderson, in the name of Borth- 
wick, offer any papers or information to Mr Stuart, or any 
information about those libels ? Did Mr Henderson not say 
that Borthwick was anxious to give up the names of the au- 
thors, in order to get quit of the actions brought against liim ? 

A. I do not recollect. 

Q. Do you recollect of Mr Stuart soliciting any such in- 
formation from Henderson ? 

A. I do not. 

Q. Were you aware that Borthwick and Alexander had 
formerly been in trade together as printers of the Sentinel ? 

A. Yes. 

Q. You said you were aware there had been a judgment of 
the Magistrates entitling Mr Borthwick to resume possession i 

A. xes, I was aware of that. 

Q. Did you understand that Mr Borthwick — (I do not say 
the understanding was well founded)— ^had you anjr doubt 
Borthwick was entitled to resume possession ? 

A. I had not the least doubt. 

Q. You had no doubt. Are you aware that Mr Hender- 
son had any doubt upon that subject ? 

A. No, I am not aware that he had any doubt. 

Q, That Mr Stuart had any doubt ? 

A* I cannot tell. 

Q. From what you heard Mr Henderson say, did you un- 
derstand Mr Stuart was impressed with the conviction that 
Borthwick was entitled to resume possession ? 

A. From what I heard Mr Henderson say, I tlunkhehadno 
doubt he was so entitled. 

Q. Did Mr Henderson mention the action before the Ma« 
gistrates of Glasgow ? 

A. He mentioned the action at Borthwick's instance^ and 
the decision in his favour. 

Q. You say he mentioned the action at Borthwick^s in- 
stance and the decision— did you hear him tell Mr Stuart 
that the dccittOn in that action had become final ? 

A. I am not sure that he did. 

Q. You mentioned that Mr Borthwick was imprisoned 
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for a debt that you understood not to be due; — Do you know 
that Mr Henderson said to Mr Stuart that that debt was not 
due? 
A. I do. 

Q. Had you any belief (I am not asking you if the belief 
was well founded) of the purpose for which he was imprison* , 
ed for a debt not due ? 
A. I had. 

Q. Do you know why Mr Borthwick was imprisoned for 
a debt not due f 
A. I did not know at the time, but I do now. 
Q. And what was the reason ? 
A. To keep him out of the office. 

Q. The L. 50 debt,'you say, was paid by Mr Henderson f 
A. By Mr Henderson. 

Q Do you know that the L. 50, or any part of it, came, 
directly or indirectly, from Mr Stuart ? 
A. No part of it came, directly or indirectly, from Mr Stuart. 
Q Where did it come from ? 
A. From Mr Henderson. 

Lord Advocate, —How do you happen to know that. Sir ? 
—How do you know it did not come from Mr Stuart P 
A. 1 was present the whole time, and did not see him give it. 
M r M*Neill. — Do you know where Mr Henderson got it ? 
A. I do not. 

(Ldrd Hermand here stopped Mr McNeill.) 
Mr CocKBUAM. — On your journey to Glasgow with Mr 
Stuart and Mr Henderson, was any mention made of Sir 
Alexander Boswell^s name ? 
A. It was not mentioned. 

Q. You went to Glasgow upon a Saturday night,-^was 
any mention made of Sir Alexander BoswelFs name in Mr 
Stuart's presence on the Sunday ? 
A. None. 

Lord Hebmamd. — ^You said no mention was made of it ' 
till Monday ? 

A. Because it was on Monday we first saw hb letter. No 
mention was made of it till we saw his letter. We did not 
know his name would be found ihere till we saw his letter.^ 
Q. Did Mr Stuart say any thing upon that occasion ? 
A. No. He ssud he had not expected it. 
Q. That was saying something. — Did he say any thing 
mores' 
A. Nothing more. 

Mr Jeffrey — We may have occasion for Mr Spalding 
again. 

(The witness was re-inclosedr) 



88 



EVIDENCE IN SUPPORT OF THE DEFENCE. 

(Mr William Henderson, writer in Hamilton, cited as a witness 
for the prosecution, was called by the Crown counsel^ 
and placed in the witness' box. But after some consults* 
tion among the counsel for the prosecution, they stated they 
had closed their case, and the Lord Justice-Clerk told 
the witness he might withdraw. Upon which Mr Mon- 
creiff, as counsel for the pannel, said he would begin the 
evidence for the defence with this witness, and, accord- 
ingly, desired the witness .to remain.) 

William Henderson sworn. 

Mr CocKBURN. — ^The Court and the Jury will take notice 
that the case is closed on the part of the prosecution, and that 
this is the first witness for the pannel at the bar. 

Witness examined by Mr Moncreiff. 

Q. Are you a writer in Hamilton ? 

A. lam. 

Q. Do you know William Murray Borthwick i 

A. I do. 

Q. Do you know he was the editor of a newspaper called 
the Clydesdale Journal i 

A. I do. 

Q^ Have you been employed by bim as his agent ? 

A. I have, since the month of December last. I had been 
his agent some time before — he had given me up— «nd then 
he began again to employ me in December. 

Q. Did he put in your possession any papers for a partico* 
lar purpose ? 

A. He did. 

Q. About what time i 

A. I think about the d^th of December,.or thereabouts. 

Q« For what purpose was it he gave you them ? 

A* To endeavour to get quit of certain actions of damages. 

Q. When you got those papers, did you do any thing with 
the view of getting rid of the actions i 

A. I did. I came to Edinburgh, and consulted a profes* 
sioual gentleman on the subject. 

Q. About what tune was that i 

It 
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A. It was in the month of January; but I am not sure of 
the particular date. 

Q. Had you any communication at all with Mr Stirart at 
that time i 

A. None whatever. 

Q. Did you know Mr Stuart at all i 

A. I did not. 

Q. Then when did you first know any thing of Mr Stuart ? 

A. It was about the beginning of the month of March 

Q« Had you come to Edinburgh at that time i 

A. I had. 

Q. Did you come on Mr Borth wick's business ? 

A. I did. 

Q. What was it that brought you particularly at that pe- 
riod? 

A. It was to obtain his liberation from jail. H€ had been 
imprisoned in Glasgow jail. 

A. Will you tell us how you came to expect to get him li- 
berated ? What was he imprisoned for f 

A. For a debt by Mr Robertson^ bookseller in Edinburgh, 
and by another bookseller there. Diligence had been raised 
for a large sum, I think L. 180, and it was restricted by a 
marking on the back to L. 50. 

Q. How did you expect to get his liberation f 

A. By a suspension and liberation, as I was satisfied the 
debt was not due. 

Q. Before that imprisonment, were you at all' employed about 
a process against the publishers of the Sentinel newspaper i 

A. Yes, I was. 

Q. Do you know . there was an action brought by ,Mr 
Borth wick about the Sentinel, before the Magistrates of 
Glasgow ? ; 

A. I know there were two processes brought. 

Q, But do you know there was one by Mr Borthwick for 
obtaining payment of bills f 

A. Yes. . ^ . . . • . 

Q. Had it any other conclusion ? 

A% It had an alternative conclusion to obtain possession of 
the Sentinel OfBce. 

Q. Do you know whether any judgment was pronounced 
on it ? 

A. Yes, I do know. 

Q. What was the judgment? 

A It was ordering Alexander, that is, his* partner, to make 
the payment concluded for within a certain space, six days I 

31 
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A. It was in the month of January ; but I am not sure of 
the particular date. 

Q. Had you any communication at all with Mr Stuart at 
that time i 

A. None whatever. 

Q. Did you know Mr Stuart at all f 

A. I did not. 

Q. Then when did you first know any thing of Mr Stuart i 

A. It was about the beginning of the month of March 

Q. Had you come to Edinburgh at that time i 

A. I had. 

Q. Did you come on Mr Borthwick's business i 

A. I did. 

Q. What was it that brought you particularly at that pe- 
riod? 

A. It was to obtain his liberation from jail. He had been 
imprisoned in Glasgow jail. 

A, Will you tell us how you came to expect to get him li- 
berated ? What was he imprisoned for? 

A. For a debt by Mr Robertson^ bookseller in Edinburgh, 
and by another bookseller there. Diligence had been raised 
for a large sum, I think L. 180, and it was restricted by a 
marking on the back to L. 50. 

Q. How did you expect to get his liberation ? 

A. By a suspension and liberation, as I was satisfied the 
debt was not due. 

Q. Before that imprisonment, were you at all' employed about 
a process against the publishers of the Sentinel newspaper i 

A. Yes, I was. 

Q. Do you know there was an action brought by ,Mr 
Borthwick about the Sentinel, before the Magistrates of 
Glasgow ? ; 

A. I know there were two processes brought. 

Q. But do you know there was one by Mr Borthwick for 
obtaining payment of bills ? 

A. Yes. . ^ . . • 

Q. Had it any other conclusion ? 

A% It had an alternative conclusion to obtain possession of 
the Sentinel OfBce. 

Q. Do you know whether any judgment was pronounced 
on it ? ' 

A. Yes, I do know. 

Q. What was the judgment? 

A It was ordering Alexander, that is, his* partner, to make 
the payment concluded for within a certain space, six days I 

31 



so 

believe, and fdHing bk doing 8o within ttx days, attthorizisg 
Borthwick to take possession of the office. 

Q* Have you seen -that interlocutor ? 

A. Frequently. 

(The process was handed to the witness, who read the 
prayer of the petition as follows :) 

^ May it therefore please your Honours to appoint a copy 
*' of this petition, and of your deliverance, to be aennKl 
^' on the said Robert Alexander, defender, and him to 
'' lodge answers thereto within a short space there- 
** after ; and on resuming consideration hereof, with or 
** without answers, to decern and ordain tbe said de- 
" fender forthwith to deliver to the petitioner valid 
*' bills, with sufficient security, for the said balance of 
«< L. 60 Sterling, at nine and twelve months from, tbe 
*' said £7th of November ; and failing his imnoediate- 
<' ly doing so, find that the defender has not imple- 
** mented his part of said proffered agreement, and 
<' that, consequently, the pursuer cannot be held to 
<< have divested himself of his right, property, and in- 
^* terest, in said concern, whicli, accordingly, allow him 
** to resume ; or afford him such relief in the premises, 
<' or to do otherwise farther as to your Honours shall 
'< seem proper. 

'^ According to Justice, &c, 

"Alex.Urr." 

Q. See if you can find tbe judgment ? 

(Witness read the judgment as follows : — " Having resum- 
'' ed consideration of the case, Finds, That the word ' pur- 
'' suer/ in the second line of the interlocutor of the 29th 
*^ of January, ought to have been ' defender,' and is, ac* 
" cordingly, correctly so written in the renewed order of 
** the 4th of this month, and corrects*the said interlocu- 
" tor of the SQth of January accordingly ; in respect the 
" defender has failed to implement the said renewed or- 
'' der, ordains the defenderf within six days from this 
" date, to deliver the bills with secuiity to the pursuer, 
'' concluded for in the petition, and, failing his doing so, 
'* decerns in terms of the other alternative conclusion 
<< thereof: Finally, remits to the auditor to tax the pur- 
<< suer's expences. 
<* IM February 1822. William Skell" 
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Mr MoNCRBiPF.«-So the other alteraative was, fiading he 
was not divested, bat might take possession^ 

Q, Does it consist with your knowledge that that iiiterlo-* 
cutor bboame final 7 
A. His agent in Glasgow told me so. 
Q. But (Ud joU'See any reclaiming petition i 
A. There b none* 

Q. Dq you know that Mr Borthwick, in consequence of 
that judgraenl^ took possession i 

At Yes, on the 1st March I received a letter from him, 
saying he bad taken possession of it. 
Q* When was he put in jail for the debt i 
A, He was put in jail that night. He took possession in 
the morning, or in the course of the day, and was imprisoned 
on the morning of the 2d. 

Q. How long was he in jail before you came to Edia« 
burgh i 

A. I came on the Tuesday following, I think on the 5th of 
March. 

Q. You have explained how he was in jailf-i^and now we 
come to when you came to Edinburgh to get him liberated. 
To whom did you apply to get the suspension and liba- 
tion? 
A. To Mr Spalding. 

Q. Had you employed Mr Spalding before, as Mr Borth- 
wick's agent i 
A. I had. 

Q« Did Mr Spalding prepare a bill of suspension and li- 
beration i 
A. He and I prepared it together. 
Q. Was it presented ? 
A. It was. 

Q. Did it go on to judgment i 

A. Nothipg farther was done on it It was presented 
merely, 
A. Was it withdrawp F 
Q. It was withdrawn. 
Q. Why? 

A. Because it was understood from the Clerk of the Bills, 
that no order for his liberation could be granted without an 
answer* 

Q. Then what did you res<dve to do to effect his libera- 
tion? 

A. We resolved to consign the money in the hands of the 
jailor, as the shortest way, under protect. 
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Q. Who was to consign the money ? 

A. I was to consign the money. 

Q. From money of your own ? 

A. Yes. I was satisfied his claim was good^ and I wasja 
get from him an assignation of his claim of repetition. On 
coming to Edinburgh, I sent to Lanark to get a certificate 
whether or not Mr Robertson had reported a sale of Mr 
Borth wick's effects. I got also a statement of the debt for 
which Mr Borthwick had been imprisoned on the caption. 

(The witnesis here was stating the particulars of the debt.) 

Mr MoNCREiFF. — Q. You are giving us the particulars of 
the debt ? 

Witness. — A. One reason why I was satisfied the debt 
was not due was, by seeing sums had been marked by the 
trustee for Borlhwick's creditors as paid to preferable credi- 
tors, of whom I was one, and I knew 1 had not been paid. 

Q. You were satisfied the debt for which he was imprison- 
ed was paid ? • 

A. Yes. 

Q. When were you first introduced to Mr Stuart ? 

A. On the 7th of March. 
• Q. Did you ask any body to introduce you to Mr Stuart ? 

A. I did. 

Q- Whom? 

A Mr Spalding. 

Q. Did you give any reason for it f 

A. I did. 

Q. Where was it you were introduced to him ? 

A. In the Outer-House. 

Q. Did you give any reason for wishing to be introduced 
to Mr Stuart ? 

A. Mr Stuart had brought an action of damages agaiost 
Mr Borthwick and other proprietors of the Sentinel, and Mr 
Borthwick wished to get quit of the consequences of that ac- 
tion—that was my reason for being introduced to Mr Stuarc. 

Q. When you were introduced to Mr Stuart, you mention- 
ed the subject to him ? 

A. 1 mentioned to him the situation Borthwick was in at 
the time. 

Q. You mentioned that he was in jail ? 

A. Yes ; and how he had been put in jail. 

Q. And did you explain the state of the process ? 

A, I did. 

Q. Did you mention Borthwick had been imprisoned ? 

A. I did. It was proper to meotion this ; and I got evi- 



93 

dence that it was at the instigation of Alexander. I have evi« 
dence of that in my pocket at this monient. 
Q! What day was this ? 
A. On Thursday the 7th of March. 
Q. What did Mr Stuart say to your statement about getting 
the process settled ? 

A. He said he would make no promises to Mr Borthwick ; 
that he was satisfied Mr Borthwick was not the person who 
had written what he called libels upon his character; tfaat> on 
Borthwick's giving up the author, he would consider what he 
should do ; and, that it would depend on Mr Borthwick him- 
self whether he would give up his action* 
Q. What reply did you make to that ? 
A. I said I had no doubt he would ; for he had asked me 
frequently to be introduced to Mr Stuart, to inform him he 
was willing to do so. 

Q. Then, did any thing more pass at this time ? 
A» I do not think any thing more passed at this time ; I do 
not recollect. . 

Q. What did you do farther about the liberation of Mr 
Borthwick ? When did you go to Glasgow ? 

A. On the Saturday following, the 9th of March. 

Q. Did you see Mr Stuart again ? 

A. Not till the day I went. 

Q, That was the Saturday. Now, you saw him that day, 
before going— Where ? 

A. In the house of Mr Spalding— he called there. 

Q. Did any body call with him f 

A. Yes ; another gentleman. 

Q. Who ? 

A. Mr Roger Aytoun. 

Q. What passed at this meeting ? What conversation bad 
you then ? 

A. I do not recollect. 

Q. Was any thing said about the suspension and liberation i 

A. Mr Spalding and 1 were then preparing it. We did 
not then know it might not be passed without an answer. 

Q. Did Mr Stuart leave you on that occasion then i 

A. Yes, he did. 

Q* Did you see him afterwards that day i 

A- Yes. 

Q. Where? 

A. In his own house. 

Q. Did you go to his own house ? 

A, Yes, with Mr Spalding. 
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Q, Did Mr Aj^toun go with you, or was he there i 

A. He went with us. 

Q. Was any other person present i 

A. Nobody else. 

Q. Had you resolved by this time on withdrawing the bill 
of suspension and interdict? 

A. Before going to Mr Stuart, we had resolved to go to 
Glasgow. 
. Q. Did Mr Stuart know this before you called i 

A. I cannot answer that question* 
' Q. Did you tell him you were going immediately to Glas- 
gow? 

A. Yes. ^ 

Q« What passed about any body going with you ? 

A. He said he would accompany us. 

Q. Was there any proposal for Mr Aytoun going ? 

A. It was proposed, but he said he could not get away. 

Q. Was it said he would have gone if he could have got 
away? 

A* He said so. 

Q. And Mr Stuart agreed to go with you ? 

A. Yes. 

Q^ What was Mr Stuart's intention ? 

A. Borthwick previously told me, that if he resumed pos- 
session after being liberatedf he would endeavour to lay hold 
of the manuscripts that were libels, as he thought he had a 
right to them,— not to deliver them up, but to show them, 
in order to get rid of the actions. 

Q. Mr Stuart went along with you ? 

A* Yes, he did. 

Q. Did you mention this to Mr Stuart ? 

A. Yes.^-'And then he went along with us, in order, if 
Borthwick got those papers, he might take the offer of seeing 
those manuscripts. 

Q, And Mr Stuart went accordingly ? 
, A. Yes. 

Q, Before your going to Glasgow, had any thing been said 
about Sir Alexander Boswell ? 

A. Never*— not a word. 

Q. It was on the Saturday you went to Glasgow. Was 
any thing done that night ? 

A. I called at the jail that night, but did not get admit- 
tance. Then, the next morning, 1 had a conversation with 
Borthwick. I told him^ Mr Spalding and I had come from 
Edinburgh, and I was to consign the money. He said, if he 
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was at liberty^ he would resume possession of the office next 
morning at the usual hour* 

Q. Do you know whether BorUiwick had any keys in his 
possession belonging to the office i 

A« No, farther than that he informed me be had. 

Q. You did not see themi 

A. No. 

Q. Did you get him liberated on the Sunday i 

A. Yes. When I called on him in the forenoon, he wished 
me to send a note to Hamilton to get down my clerk. When 
he was first imprisoned, he wished me to get my clerk to take 
charge of the office during his confinement. I declined to do 
that till he was liberated. 

Q. And did he wish you to do that on being liberated i 

A. He did, and I sent for my clerk. 

Q. Had you occasion to apply to any body besides the 
jailor before you got the liberation i 

A. I applied to Mr Alexander M'Grigor, writer in Glas- 
gow. 

Q. For what purpose i 

A' To speak to Mr Reddie. He is tbe town -clerk, the 
assessor. 

Q. Did YOU go to Mr Reddie i 

A. I did not Mr M^Grigor went. 

Q. Was the liberation got i 

A. The money was consignedi and Borthwick got his li- 
berty. 

Q. Where did Borthwick go to when he got out of jdl ? 

A. He came to the Tontine where we were. 

Q. Did he come into the room where you were ? 

A. Yes, he did. 

Q. Who were all present ? 

A. There were Mr Stuart, Mr Spakling, myself, and Mr 
Borthwick. 

Q. Did he state then what he intended to do ? 

A. Yes, he did. He said he would go to the office in the 
morning, resume possession of it, and endeavour to get pos- 
session of the manuscripts. It is proper to mention, tnat, 
on the day be took possession of the office first, he got some 
manuscripts, and sent them to me at Hamilton. 

Q. That was on the 1st of March i 

A. On the Ist of March, before I came to Edinburgh. 

Q. You had had no communicatiou with Mr Stuart at 
that time i 

A. None whatever. 
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Q. Did any of these manuscripts show the name of Sir 
Alexander Boswell ? 

A. None, 

Q. You mentioned, that, in the Tontine, on the Sunday 
evening, he told you he would go in the morning and get 
possession. Did you advise him, or did he ask you whether 
he had a right to take possession of them ? 

A. He asked^ and I said he had a right, under the deci- 
sion of the magistrates. 

Q. Did Mr Spalding concur with you ? 

A. He did. There were papers taken away on the Sun- 
day the weiek before. 

Q. Did Alexander make any complaint about that ? 

A. None that I heard of. 

Q. Was there no application to the magbtrates about it ? 

A. None that I ever heard of. 

Q. You say Mr Stuart was in the room. Was he in the 
room the whole time ? 

A. He went to bed, and left Mr Spalding and my clerk, 
who had come down. 

Q* When you were considering this matter^ did Mr 
Stuart give any instructions ? 

A. None that I heard of. 

Q. Did Mr Stuart give Borthwick any instructions ? 

A. None that I heard of. 

Q. Did Borthwick sleep there ? 

A. He did. 

Q. In the morning did Borthwick go to the Sentinel Of- 
fice, or did any thing occur to make you believe so ? 

A. He went to the Sentinel Office with my clerk, and a 
man of the name of Loudon Robertson, to be witnesses of 
what he did 

Q. Did he come back again ? 

A. A short time after he went away, about half an hour, 
Loudon Robertson came to the Tontine with papers. These 
papers, he said, were from Mr Borthwick. On. looking at 
them they turned out to be manuscripts of the newspaper- 

Q- Did Borthwick come back himself? 

A. He did. He said he was prevented from inspecting 
the manuscripts in the office by the violence of David Alex* 
ander, brother of his partner. 

Q. Did he bring any more papers with him ? 

A. I believe he did. 

Q. Were those papers examined in the Tontine ? 

A. They were examined in the Tontine. And Borth- 
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wick wished to send them back, after taking out those manu- 
scripts he wanted, when my clerk came in, and said it was 
needless, as he had been turned out by the violence of Da- 
vid Alexander and Tod his agent. But Borthwick wished^ 
after taking out the manuscripts wanted, to return the masis 
of p^ers. 

Q. Then what became of the mass of papers i 

A. It was resolved to put them into the hands of Mr 
Alexander Ure, Borthwick's agent in Glasgow, who was in- 
structed to institute a complaint to the Magistrates of Glas- 
gow, stating that those were in his hand, and the violence 
Uiat had been used $ there was such an action raised. 

Q. When? 

A. That very day. 

Q. When you were examining those papers, did you dis- 
cover that Sir Alexander BoswelTs name was there r 

A. After the various manuscripts of a particular hand- 
writing were put all together, on examination it was disco- 
vered that those manuscripts were believed to be in the 
hand-writing of Sir Alexander Boswell. 

Q. Was there any letter with his name subscribed to it? 

A. Borthwick was out for some time, and, on coming 
back, he was shown those manuscripts, and the post^mark of 
some of them. Some of the marks were cut out, and others 
were obliterated with ink. On examining the post-mark, I 
thought it was Edinburgh ; but, on asking Mr Borthwick 
when he came in, he said it was Mauchline, and that the 
author he believed was Sir Alexander Oswald. But he 
added, if you will look among certain papers, you will find a 
letter from the gentlemen to whom I allude. 

Q. And did you find that letter ? 

A. We found that letter. That letter was found, and it 
bore the signature of Sir Alexander Boswell. I was not ac- 
quainted with the hand-writing. 

Q. When Mr Stuart saw the name of Sir Alexander Bos- 
well, did he say any thing ? 

A. Nothing that I recollect of. 

Q. You mentioned he never had spoken of him before ? 

A. He was astonished, he said he had never suspected 
him. 

Q. What became of the selected papers ? 

A. They were put by me into the hands of Mr l^aldingy 
at Mr Borthwick's request 

Q. As his own agent ? 

N 
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A. As bis own agent; and be was specially instrtieled not 
to part with tfaem to any person bat Mr Borthwick. 

Q. But they had been shown to Mr Stnart You did not 
understand that the injunction was to prevent them from be- 
ing shown to Mr Stuart if he wished ? 

A. They were to be shown to any person having an in- 
terest in them ; but not to be given away by Mr Spalding. 

Q. You paid the money fpr liberating B(»thwick ? 

A. t did. 

Q. From your own money ? 

A. From my own proper funds. 

Q. Did you speak to Mr Stuart about assisting yon to 
pay the money ? 

A. Never. 

Q^ Did he offer to assist you to pay the money ? 

A. Never. 

Q. Have you any person bound to repay it to you ? 

A. No— except Borthwick. I have an assignation to his 
claim of repetition, and the claim against him. 

Q. Have you any body else liable to your claim ? 

A. Nobody else. 

Q. You did not know Mr Stuart till you were introduced 
by Mr Spalding on the Thursday ? 

A. I never saw him but once before. 

Q. Had you ever any cash transaction with Mr Stuart i 

A. Never. 

Cross- examined bv Mr McNeill.— Q. Do you know that 
the process before the Magistrates of Glasgow was advocat* 
ed? 

A. I know it was advocated subsequent to Borthwick's 
liberation. 

Mr MoiJCREtFF. — ^Do you remember when it was advo- 
cated? 

A. On the 13th or 14th of March. 

Q. After the liberation and papers were procured P 

A. I am sure it was after that. 

James Gibson sworn. 

Examined by Mr Cockburk. 

Q. You are acquainted with Mr Stuart ? 

A. I am. 

Q. And with Mr Roger Aytoun, writer to the signet? 

A. Yes. 

Q. Did you ever perceive any articles in the Sentinel 
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newspaper, or in the Beacon, which yon rc^rded a» o&a« 
sive to you or to Mr Stuart ? 

A. A great many. Sir. 

Q, Had yeu and Mr Aytoun ever any conversations about 
discovering the authors of those paragraphs? 

A. Very many. 

Q. Mr Aytoun is the agent of the family of Hamilton ? 

A. He is. Sir. 

Q. Do vou recollect of any attack being made on Mr 
Stuart in the first number of the Sentinel ? 

A. Certainly I do- 

Q. Which you considered a false attack ? 

A. A most atrocious libeL 

Q. You have heard, I presume, of a person of the name 
of Borthwick, one of die editors of the Sentinel ? 

A. I have. 

Q. Do you recollect having any conversations with Mr 
Aytoun in the beginning of March last, about that person ? 

A. Mr Aytoun told me about the begmning 6f March. 

Q. Was Mr Stuart present on this occasion ? 

A. He was certainly present. 

Q. Tell us the purport of what took place when Mr Stu- 
art was present? 

A. Mr Aytoun told us he understood Borthwick had got 
possession ot all the manuscripts of the libels that had ap- 
peared in the Sentinel. 

Q. That was about the beginning of March ? 

A. One of the first days of March. 

Q« Did that turn out to be true at that time ? 

A. For some days I conceived it to be true $ but, on the 
last Thursday of the Session, Mr Stuart told me it was a 
mistake;— that Borthwick had got possesson of them, but 
had left them locked up in a safe ; and that he hadf since 
that time, been thrown into prison. 

Q. Was that on Thursday ? 

A. The Thursday before the rising of the Court. 

Q, Had you any farther talk with Mr Stuart about this 
discovery ? 

A. On the Thursday, the conversation was pretty sene* 
ral in the morning ; «nd afterwards Mr Stuart, told me^ 
that the agent of Borthwick had come to town, and 
waited upon him in the Parliament House, and had offered 
to give up the mamiscripts of the libels against him, if he 
would withdraw his action of damages. 
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A. Did Mr Stuart say he had agreed to abandon the aC' 
tion? 

Q. He said he had positively refused to come to any un- 
derstanding on the subject, but had desired them to show 
him the manuscripts of the libels, when he would consider 
what should be done. 

Q. You were aware, at this time, that Mr Borthwick 
was in jail at Glasgow ? 

A. I had heardlie was in jail, and had been for some 
days. 

Q. Did you give any advice to Mr Stuart how to act ? 

A. Not on the Thursday ; but, on the Saturday, we had 
farther conversation, and I understood there was a proposal 
to give in a bill of suspension and liberation on the ground of 
the debt for which Mr Borthwick had been incarcerated 
not being due. I said I thought it was a pity to tempo- 
rise in a matter of this kind, — that I thoup;ht, from the cha- 
racter I had heard of Alexander, he would not scruple to 
take means to get possession of, and destroy, the manu- 
scripts. I said to Mr Aytoun and Mr Stuart, that, in my 
opinion, some one should go to Glasgow instantly, pay the 
debt, procure Mr Borthwick's liberation, and secure the 
papers. 

Q. Did you offer to pay the debt yourself rather than 
this should not be done ? 

A. I did not offer ; but I said, I would much rather pay 
the debt than run any farther risk of losing the papers. 

Q. Had you been consulted about a suspension and libe- 
ration for Borthwick ? 

A. They were talking of giving in such a bill, which I 
thought was temporising a great^deal more than was neces- 
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i. Were you aware there had been an action or process 
carrying on at Glasgow between Borthwick and Alexander, 
as to Borthwick's right to resume possession ? 

A* I was; I had been told that the Magistrates had de- 
creed in Borthwick's favour, and that Alexander having 
failed to fulfil the conditions which had been stipulated 
between the parties, Borthwick was authorized by the Ma- 
gistrates to resume his rights as a partner. 

Q. And did you understand that the interlocutor was 
final? 

A. Yes. 

Q. Had you any doubt of Borthwick's right to resume 
possession? 
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A. None. 

Q. Do you know if Mr Stuart bad any doubt ? 

A. I never heard any doubt stated by any body. 

Q. In short, your only fear, and cause of great dispatch, 
was, lest Alexander should destroy the papers i 

A. My only reason. 

Q. Do you know whether Mr Stuart went to Glasgow or 
no? 

A. I knei^ afterwards. I did not know, when I parled 
with him, that he was to go to Glasgow. 

Q. When did you see him again i 

A. On Monday, about four o'clock. 

Q. Did he give you any account of his proceedings ? 

A. He told me that Borthwick had put a number of papers 
into the hands of his agent, which he (Mr Stuart) had ex- 
amined ; and that, to his astonishment, he had found that 
Sir Alexander BosweU was the author of the libels against 
him. 

Q. He stated he not only found, but was astonished at 
finding, that Sir Alexander was the author ? 

A. He was' astonished to find that Sir Alexander was the 
author. 

O. Had you and Mr Stuart, before this, much confiden- 
tial conversation about these libels ? 

A. Daily for months. 

Q. Had you many conjectures about the author ? 

A Many. 

Q. Did yon ever suspect Sir Alexander as the author of 
them? 

A. Never. 

Q. Do you know if Mr Stuart wished to compare any of 
the manuscripts he had found with the articles in the Senti- 
nel newspaper ? 

A. I gave him my copy of the Sentinel for that purpose. 

Q. You were possessed of a copy ; how did you get it ? 

A. From seeing the libel in the first paper, I considered 
what the nature of the publication was likely to be, and I 
caused it to be regularly purchased for me in Glasgow, and 
marked. 

Q. I wish to identify the copy of the paper you showed 
Mr Stuart. 

(The paper was handed to the witness.) 

A. That is the copy I purchased. 

Q. He got that from you to compare the manuscripts 
with? 
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A. He did, when be returned it to roe, he told me he had 
marked al( the copie» of which he conoeived the maavscripts 
to be in the hand-writing of Sir Alexander Boawdl ; and they 
hre marked in that copy. 

Q. You are aware this discovery led to a diallenge of Sir 
Alexander by Mr Stuart ? 

A. Yes. 

Q. You are aware that that affair took place on the morn- 
ing of the 26th of March ? 

A • x es* 

Q. When had you seen Mr Stuart previously i 

A. At eleven o'clock of the evening before. 

Q, I^'d he then tell you, on what day he believed that 
that meeting was to take place ? 

A. He told me it was to take place on the Thursday fol- 
lowing. 

Q. That is, two or three days after you were talking to 
him ? In what condition, in what state of mind, I ihean, 
was he at the time ? 

A* Particularly calm and collected. 

Q. Did he appear to be actuated by any malice or ran 
cour against Sir Alexander ? 

A. riot the least 

Q. Did be describe his feeling at all to you ? 

A. He described himself as being placed in an unpleasant 
situation, from which it was utterly imposidble to relieve him- 
self in any other way than by the mode he had taken. 

Q. When did you next hear any thing ntore from Mr 
Stuart ? 

A. About eleven o'clock, next day, his clerk called upon 
me, and delivered a sealed packet. 

Q. Was there any letter to you with that sealed packet i 

A. There was. 

Q. Was the sealed packet addressed ? 

A. It was addressed to me. 

Q. Do you know the contents of the letter ? Have you 
the letter now ? * 

A. I have it with me. 

Q. Have you any otgection to show it ? 

A* Not the least. 

Q. Read it, if you please* 

«« My Dear Sib, 
« The other party saw the nec^uty of instant action, ow- 
ing to circumstances not known when I saw you. Be so 
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kind, if I am completely done for, as to Jigve tfie indased 
oonT^^, ^aocordiiig to divectioni within fimr days after this 
day, net sooner thjmthe thivd. 
<< Be quiet till yoa bear. 

<^ Yours most sincerely, 

^f Jju SruAftr. 

« CharlcMe Street, ' 
** Four o\iock Tuesdoff Mwrmng^ 

Received at 11 o'clock A. M. S6th March 18e2.~J. G. 
(Addressed on back, << Most Private. Jos. Ciism^ Eeq.^ 

WiTNBss.-^Tbe inclosure contained a packet addressed 
to Mrs Stuart. 

Q. Is the inclosure there ? I should wish to see that in- 
closure. 

A. I should mention, that, after. the meeting had taken 
place, Mr Stuart came to my house ; and when I saw him 
safe, I gave it back to him. He opened it in my preseQce, 
and I have it here. 

Q. Be so good as read it. 
(This was a short note to Mrs Stuart, dated Tuesdfiy 
morning, which Mr Gibson read.) 

Q. When did you next see Mr Stuart himself? 

A At two o'clock of that day. 

Q. Upon Tuesday ? 

A. Tuesday, ^ter the affair. 

Q. Where did you see him ? 

A. When coming down St Andrew's Street I saw him 
coming out of my chambers ; and| when he saw me« he 
turned short, and instantly ran up into my room. 

Q. What took place then ? 

A. I followed him as fast as I could. I shut die door, 
and asked what had happened. He ran into .a comer of the 
room, covered his face with his hands, and burst into tears. 
When he was a little composed I again put the question. 
He said he was afrsdd Sir Alesumder was mortally wounded. 
He was in the most complete agony of mind. 

Q. Did he give you any account of what had happened on 
die field ? 

A. After some timq, I asked him some questions, and he 
answered those questions I put to him. 

Q. Did he express any wish, that he bad missed 8ir Alex- 
ander ? 

A He did. 
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Q. What did he iay? 

A. He said he had taken no aim. He wished to God he 
had taken an aimi for, if he had, he was certain he would 
have missed him — ^that he had never fired a pistol, on foot, 
in his life before, 

Q, Did he say that any thing particular had passed be- 
tween him and Sir Alexander on the ground ? He said that 
he had asked Lord Rossi yn, if it would be proper in him to 
show the usual mark of civility to Sir Alexander, and that 
Lord Rosslyn having approved of it, he accordingly made aa 
advance, and was in the act of putting his hand to his hat 
when Sir Alexander turned his head from him. 

Lord Advocate. — I am extremely averse to interfefre, but 
this is not a matter which touches the prisoner ; and I sub- 
mit to the consideration of the gentlemen opposite, how far 
they should proceed with "it. 

Mr Jepprey.-^I am quite sure Mr Stuart was mistaken 
in supposing that Sir Alexander had intentionally turned from 
him. I infer from the testimony of Lord Rosslyn, that there 
was an advance of that kind, but that it had not been obser- 
ved by Sir Alexander. More than that we never proposed 
to establish. 

Mr CocKBURN. — Did you give Mr Stuart any advice as to 
what he should do ? 

A. I said that he must instantly leave the country,— that 
his remsuning would only subject him to very unnecessary 
imprisonment. 

Q. Was he himself eager to go, or to remain i 

A. He positively refused at first to go. He said, where- 
'- ever he went, he would be miserable, till he knew Sir Alex- 
ander's fate, and he would not go till he should know it. 

Q* Did you urge him again in spite of that, to go ? 

A. I pressed him in the strongest manner. I said, no 
time should be lost in giving him information of Sir Alex- 
ander, but he must leave the country. He at last agreed. 
He said Mr Liston had a better opinion of the case than Mr 
Wood, and he hoped, in God, it would turn out to b^ well- 
founded. 

' Q. Had he made any preparation iii the way of money for 
going ? 

A. No. I went to the bank, and got money for him. 

Q. That was necessary for his going ? 

A. It was necessary for his going. 

Q. He made it a condition of his going that you would 
give notice of his being willing to stand trial i 
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and the last words he said were. Remember to give notict 
that I shall be ready to stand trial. 

Q. Did you gire notice to that effect to any public officer ? 

A, Next morning, I saw NJr Sheriff Duff between 11 and 
12 o'clock, and I gate him the notice. 

Q. Verbally? 

A. Verfyally. 

Q. That was upon Wednesday the STtfa ? 

A. Wednesday the 27th. 

Q. IMd you receive any notice soon thereafter upon diat 
matter? 

A. UpoQ Thursday the 28tht I sent a notice to tb?XStar 
and Advertiser newspapers, that that notice had been gtveiii* 
and» on the 29th, I received a note from Mr Rollaud» Crown 
Agent, saying, that it had been it^ted in the newaptipef^ 
tittt Mr Stuart iiad given such notice, and desiring tp know 
tj» whom he had given the notice. 

Q. Have you Mr JElolland's letter witb you i 

A. I believe I have. 

Q. Pleaae read the letter i 

•« Edinburgh, 99th March 18». 

«« D«AR Sir, 

** In consequence of the paragraph in the Edinburgh Ad- 
vertiser of this date, stating, that Mr James Stuarjt, W. S. 
had aimowiced to the proper quarter, (as the paragraph ipi* 
plies,) that he wa$ ready to stand his trial whenever he is 
called upon, I am directed by the Crown Counsel, who are 
aware that you had communication with Mr Stuart after Sir 
Alexander Boswell was wounded, to apply to you to know 
whether Mr Stuart authorized any such notice and Intimation 
to be made for him, and if so, to whom such notice has been 
given. 

*< I am. Dear Sir, your most obedient humble Servant, 

«* James Gibson, Esq. W. S. Ad. Ro;.lano.'^ 

Q. Did you answer that letter ? 
A. I answered it the same day. 

" Edinburgh, 29th March 18"^. 
*» In answer to your letter of this date, I must beg to refer 
you to the conversation I had with Mr Sheriff Duff, on Wed- 
nesday last. — I am,** &c. 

Q. Did you ever make any other applications for getting 
du trial ou.^ 
A. I Mrrote a letter either on the 4fth or 5th of April, beg- 
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ging the ttial might be brought on ; and I recehred a letter 
ttom Mr RoUand on the 6th. 

" Edinjburghy 6th April 1822. 
<• Dea^ Sib, 

** I prefix a copy of 9 letter I received from tfce Solicitor- 
General this forenoon. 

** I am, Dear Sis, your most obedient Scnrant, 
<< James GibsoHi Esq. Ad. Rolland."" 

The Solicitor-Generars letter referred to was as follows : 

<< Edinbur^f 6th April 1822. 
' *<I understand that Mr Gibson has intimated to you, that 
Mr Stuart is ready to stlind trial when indicted. 

** You will take an opportunity of explaining to Mr Gib- 
son, that it is not intended to nuse an itidictment against Mr 
Stuart until he 'is in custody, and has been judicially ^amin- 
cd. It is obvious that, by keeping out of the way till the day 
of trial, he would avoid a judicial examination,' and there is 
no reason for departing in this case from the tnrdinary rules 
of criminal procedure. It is not customary to raise an in- 
dictm^nt, without previously examiiiing the criminal, except 
in cases where the party has escaped, and doe^ not mean to 
'triahf^ 



Q. Did you answer that letter? 

A. I saw Mr RoUand, and Temon$trated on the sul^ect. 
And I afterwards wrote him upon the 15th of April, as fol* 
lows : 

. f* I i^eg again td say to you, what I communicated to Mr 
Sheriff Dufi' on the 27th of March, and to ypu in my letters 
of 29th March and ^th April, that Mr Stuart will appear to 
stand trial, whenever the vrown Counsel shall think proper 
tQ indict him. 

** Since thp date of these letters, I have received yours. of 
the 6tfa, with a copy prefixed of a letter from the Soli- 
citor-General, in which he desires you to inform me. that 
it is not intended to raise an indictment against Mr JStuart 
until be is in custody^ and has been judicially examined— 
that by keeping put of the way till the day of trial, he would 
avoid a judici;|I examination, — and there was no reason for 
departing in his case from the ordinary rules of criminal 
procedure. It was not customary to raise an indjctment 
without previously examining the criminal^ except in cases 
where the party had escaped, and did not mean to stand 
trial. 
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<* I beg to submit this resolution to the farther considera- 
tion of the Crown counsel. You know that, in England, 
the invariable practice in cases of this kind is to indict in- 
stantly, without regard to the person accused being in custo- 
dy, — ^and, if. I am not mistaken, a practice has prevailed, in 
the few cases that have occurred in Scotland, even more fa- 
vourable to such persons. — I am told, that in different cases, 
particularly that of Glengarry, indictments have been insist* 
ed iQ without the person accused being in custody ; — and 
that, in other cases, such as Lieutenant Charles Grant for 
killing Mr Fowke, and Captain Maclean for killing Lieute- 
nant Sfaand,-^not only was there no imprisonment of the 
parties, but no indictment was ever raised. 

•* In these circumstances, I trust that the Crown counsel 
may see the propriety of Mr Stuart being instantly indicted, 
when they may depend upon his appearance. Indeed, no- 
thing but a trial can clear up this most unfortunate business 
in a manner at all satisfactory to him. But, if the Crown 
counsel shall still determine not to indict Mr Stuart until he 
be in custody, I hope that they will give an assurance 
that there shall be no unnecessary delay, but that the trial 
shall be brought on as soon as can reasonably be expectedn 
Trusting to your giving me an immediate answer, I remain," 
&c. 

Q. Did you get an answer ? 

A. I received an answer on the 22d of April in the ioU 
lowing terms : 

« 22d ^ora 1822. 

«< In a letter I have this day received from the Lord Ad- 
vocate, he directs an indictment to be forthwith raised 
against Mr Stuart, and served ; and that, when served, the 
trial will proceed on the expiry of the usual induciiCy unless 
Mr Stuart should himself ask for delay, or the ends of jus- 
tice should demand it. I am,'' &c. " P. S. — The Court of 
Justiciary does not meet till Monday the 20th of May, and 
that day at present is allotted for the trial of Alexander M. 
Anderson. Probably Monday, the 27th May, may be taken 
for Mr Stuart's trial.'' 

Q. Did you return an answer to that letter, or again write 
to Mr Rolland ? 

A. I wrote several letters to, and had several meetings 
wid), Mr Rolland, I wrote him again on the 18th May as 
follows: 
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'«i8AAf^]ase. 

<< I am oxtrem^ly mortified to learn from your cierk to- 
d^y that Mr Stuart's (rial is again delayed. 

** You know that, on the ^th of March, I intimated to 
Mr Sheriff Duff that Mr Stuart would be ready to take ku 
trial whenever it was thought proper to bring it on. Tim 
resolution I again communigated to you on the 4th of April, 
and very often afterwards. 

<< On the 24th of April the Lord Advocate assured a friend 
of Mr S«'s that he had some time before vrritten from Wey- 
mouth to desire that the trial be proceeded in without deby; 
and that, in answer to a letter from Scotlarui, of daie the 16th 
of April, saying that there was no reason for hurrying it oa^ 
his Lord Jiip had again written, repeating the order to pro- 
ceed as soon as possible. 

'< On the i2d of April you wrote me that you had received 
the Advocate's orders to raise the indictment forthwith, 
and that it would be proceeded in without delay, << unless 
Mr Stuart should himself ask for delay, or the ends of jus- 
tice required it r and you add in a P. S., ** that probably 
the ^7th of May may be taken for Mr Stuart's trial"' You 
afterwards wrote that it could not take place sooner than the 
Sd of June ; I am now informed by your clerk, that, ^* on 
account of the Solicitor- General having only returned from 
London five days ago, the trial cannot take place sooner than 
the 10th of June," and no assurance has been given that it 
will certainly take place on that day. I need not repeat to 
you what I have so often expressed — the unceamng luixiety of 
Mr Stuait to have the trial brought on as speedily as possible, 
and the extreme prejudice whioh he suffered in many points 
of view from the delay/* 

Q. TcU me, in general, did you continues to the last^ en- 
deavouring to bring on this trial p ^ 

A. 1 did 

Q. You are not aware, Mr Stuart absconded t)r fled from 
justice ? 

A. Certainly not« 

Q. Were you ever employed to act as agent for Mr Stu- 
art since ihe indictment was raised ? 

A Never. I never intended doing so. 

Q, You have known Mr Stuart a great many year$ ? 

A. Most intimately. 

Q. In public and in private ? 
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A. In public and in private. 

Q. Tou will be so good as say, what your opinloo of hi» 
character i3» princijpally as to peaceableness and good temper ? 

A. He is one of the kindest«heaTted, and be^tempered 
mea I ever knew. • . 

Q, Have you evejr known him given to quarrelsooieniess ? 

A. Never. 

Q. Do you know him to be a person^ or the reveree, wh6 
is apt to make h^s politics di^urb hijS private friendships r 

A* I never kpew him introduce politics so as in any way 
to interfere with private friendship. 

Q. . What is the date of the la^^ lett^r^ written by you« re- 
lative to bringing on this trial? 

A. ISth.May. . , . 

Q. Please, Sir, read that letter once more. 

(The letter again read by the witness.) 

Mr MoNCREiFF. — You have a volume of the Sentinel ifi 
your hand ? 

A. Yes. . ; ; 

Q. You spoke of the first number of Sentinel. What acu 
tide in that number did you refer to ? 

A. It bears ithe title <^ James Stuart and the Lord Advocate." 

Q, Tou are aware Mr iStuart went to France ? 

A. Tes. • .'. , 

Q. You have mentioned repeated solicitations were m^^ 
by you on his part to bring on the trial ? . , 

A. Yes. 

Q. Was this in consequence of the instructions when^ he 
left you, or did he renew them ? 

A« They were originally upon his verbal instructions^ and 
I afterwards received a letter^ hoping I had given the neces- 
sary intimation. 

Mt* LisTOM) Snt^eon, »wam. 

Examined by Mr Moncreipp. — Do you know Mr 
Stuart ? 

A. Yes. 

Q. Do you remember his calling upon, you about the end 
of March last?. 

A. Upon the 26th. 

Q. At what hour ? 

A. At an early hour in the mornings a little befofe five. 

Q. Did he mention the business on which he called ? 

A. He did not. He wished me to go to the country 
with him. 
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Q. Did you go along with him ^ 

A. Yes. 

Q. In the course of the journey did he explain the pur- 
pose of his joumeyf or did you find it out? 

A. I understood what the object was. He did not teli 
me till I got to the other side of the water. I guessed bis 
pprpose. 

Q. Did he mention the party he was to meet ? 

A. Upon the other side of the water he did. 

Q. Did he say any thing' particular about what might 
be the event ? 

A. He said there was no other course left for him but the 
one which he bad taken ; and said* he had no animosity to- 
wards Sir Alexander Boswell. He seemed to apprehend 
danger to himself. 

Q. Did he say any thing as to his wish to kill his oppo- 
nent or otherwise ? 

A. He said Sir Alexander was a relation of his, — that be 
had no animosity against him, — that he did not wish to in- 
jure him in any way. He mentioned something of a duel 
which had taken place between Captain Ayton and another 

Sntleman, and hoped no greater damage than happened on 
at occasion would be the result of the intended meetiogi 
one of the parties to the duel he mentioned haviqg been 
wounded in a toe. 

Q. Where did you go to ? 

A. Hillside. 

Q. And what took place at Hillside ? How long did you 
stay there > 

A. About an hour. 

Q. What was Mr Stuart engaged in doing there? 

A. He was engaged among his papers. He wrote some, 
to one of which I put my signature. I understood it to be 
his settlement. He put some of the papers in a drawer in 
the sideboard. 

Q. Did you see him put up any keys ? 

A. He put up a number of papers. I was not attending 
much to what he was doing. 

Q. Did he give you any note or memorandum ? 

A. On the road to Auchtertool he did. 

Q. Did he tell you any thing about it ? 

A. To read it in case ne should be hit. 

Q. Have you got that memorandum ? 
■ A. Yes. 
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Q« WUl you jbe bo good as retd it U^im if yott please?' 
(WiUiete read as follows:) 

*^ If I am hity and it is wrong to take roe to Edinburgh^ 
I wish, if not risking too much, to be taken to Hillside, 
where every thing js oomfortable, and where I will recover 
far:fi6oiiet than. any whexe else* 

«« li i9y senses remain, and 1 am not moribond» S4ind as 
fast as possible for my wife, with all due caution. $he is,, 
of all.beriramily, that iQpie who would' the least wish me to 
live with a disbonoutfed name* 

<* I have a dislike to be over-bled. 



** HiBsidef Ttsesdm mornings 
March 26.^ 



«J.S. 



§. Were there any arrangements made about the duel, 
illside, before you left it ? 

A. Not that I know of. 

Q. Then you went along' with him to Auchtertool ? 

A. Yes. 

Q. How did Mr Stuart appear at that time ; was he mucb 
agitated, or was he cool ? 

A. Quite cool. 

Q. Did you see the gentlemen take their ground when it 
was measured ? ^ 

A. Yes. 

Q. Did you see them fire ? 

A. I did not. I turned my back. 

Q. You saw Sir Alexander afterwards ? 

A. Yes. 

Q. And did you do any thing professionally ? 

A. I removea some portion of the broken bone, and ex- 
amined the wound as far as could be done. 

Q. Did you remain or did you go away after that ? 

A. I remained and assisted in carrying him to Balmuto. 
1 remained there about an hour and a half. 

Q. Then you came away, leaving Dr Wood there, I sup., 
pose? 

A. Yes. 

Q. And you returned to town alon^ with Mr Stuart ? 

A. Mr Stuart had gone before; I returned to town b;^ 
myself. 

Thomas Allan, Esq. Banker in Edinburgh, sworn. 

Examined by Mr Jeffrey—- Do you know Mr Stuart ? 
A. I do. 
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Q. Yoa hmrd ct the anfbrtiaiite naeetittg beHrenbim 
and the late Sir AkKUMder Bot#eH recently after it hap- 
pened? 

A. I did. 

Qw Yoa heani efiitt death hi Londm i 

A I was told he was dead the day before I hk London. 

Q. Had yoa thM heard of4iia death ftoni any cetain bu- 
thority? 

A. I had no oertain knowledge of hia death at that time ; 
hot it was reported in such a numner^ that I rathef saspect- 
ed it was the case. 

Q« Ton had heard Mr Staart had gone to France ? 

A I beard he had gone the day beft>re« 

Q. You saw some of Mr Stuart's friends in London, and 
carried some message to him i 

A. I did. 

Q. Where did you find him i 

A, At the Hotel Oe Meurice^at Calais. I carried him bis 
passports. The object of my jotlrney was partly to coAvey 
his passports to him. I had learnt from Sir Ronald Ferguson 
that he nad left London without his pasnporls. 

Q. How did Mr Stuart receive you, and what conversation 
had you with him i 

A. h was necessary to give that explanation of my coming 
there ; and, after I put the passports into his hands, he naid to 
me. What news do you bring me f I immediately understood 
from him that his question related to Sir Alexander Bos well ; 
and I stated^ that 1 was sorry to say the news were &ad for 
him. Then, said he, Sir Alexander is dead. 1 replied, such 
was the report in London the day I left it. 

Q. Did he say this in a catm^ or in an agitated anddistarb- 
cd manner f 

A. With a great deal of anxiety in his manner.' When 
I told him he was dead^ he \i'as in very great agitation, sind 
burst into tears. * . . 

Q. Did any thing more pass? What Hid you say upon 
that? 

A. He continued in great distress. I thought it right to 
recall him a little to himself, and poiated out to him the iloan- 
iier the business had been forced upon him* True, he said, 
but remember his poor wife and family. 

Q* And did he continue agitated and distressed ? 

A. He certainly did for a cowiderabie time. 

Q, Were you mqch with him f 

A. We were together for a fortnight or three weel^d. 
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Q. Did he ititl appear to be liiuch distressed at what bad 
happened i 

A. His mind m9B conslantlj returning to it. Wkeneyrcr 
the conversation flagged, he seemed constantly absorbed in 
thought. 

Q. You were the first person brought him thi$ intelUgenips ^ 

A. Certainly. 

Q. Did Mr Stuart eipness any desire to jemain out of the 
country longer than was necessary to save bunaelf from in|* 
prisonment T . . . » i 

A. Quite the contrary. Healways.expressed his anxiety tc) 
returu, and stand trial, if bis friends would allow him« 

Q. Was there any report that it was the intention of Go« 
vemment to apply to the Government of Fraqce to have Mr 
Stuart taken up? / . ;; . ; :> 

A. I believe such a report existed. , . 

Q. Was any application of the kind made to your knoift? 
ledge? , : •» 

A. No. While, in paris^ Mr Stuart reoeivfid a lett^. frctto 
Mr Gibson, stating the delay oif the tria)». Mr Stuart wished 
to have an interview with the English Ambassador^ , He waited 
on Mr Crosby, and explained to blm the object of his wish to 
have an interview with the Ambassador himself. He went to 
the Ambassador's, and had an interview with Sir Charlea 
Stuart* 

Q. Did you go with him i 

A. I went to the Ambassador's Hotel with him, but I did 
not see Sir Oiarlesw 

Q. Do you know if he afterwards came to Calais to be itl 
more near intercourse with his friends i 

A. He did- 

Q. Did you know he wrote (o the AmbftMaiiM; to that ^r* 
|K)se i 

A. He wrote a letter before he left Paris to the AmbasM^ 
don intimating his/&tention of removing to Calais. * ' I saw 
that letter^ anfi know it was delivered< It rstat^ he would al-* 
ways be ready to attend* whep called «poii^ . 

John Cibek, Esq* of Eldin^ Advocate^ jaform 

Examined by Mr MoNCE£irF.«*^ 

. . I 

Q. Do you know Mr Stuart ? • 

A. Yes, I am Acquainted with Mr S^ufrt. 

• This Letter wiH be found in Appendix, No. Xlt 

P 
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Q. Did you meet with him in London toon aft«r this •vtnt 
took place f 

A. Yes, Sir. 

Q. Did you afterwards see him in Paris ? 
'-A. Yes. 

Q. When you saw him in London^ it was not .known 
whether Sir Alexander was dead or not ? 

A. It was not known. 

Q, When you saw him in Paris, did you give him the in- 
telligence of Sir Alexander's death f 

A. I did not give Mr Stuart the intelligence of the death 
(>er8onaIIy, but I have reason to believe I was the means of 
communiicating the intelligence to ^him ; and I saw him soon 
afterwards. 

' ' Q« How did he appear to be alFected by the intelligence 
of the death of Sir Alexander ? 

A. He appeared to me to be very deeply affected. I 
saw him twice before the intelligence of the death was re* 
ceived, and he was apprehensive bad news might arrive ; but 
when I saw him after the intelligence of the death had been 
communicated to him, he appeared to be very deeply affected 
indeed. He shed tears, and was much moved. He was not 
so much so aftierwards, though he remained serious. 

Robert Maconochie, Esq. swom> 
Examined by Mr Murray.— 

Q. Were you acquainted with the late Sir Alexander Bos- 
wellf 

Q. I was. 

A. You were well acquainted with him ? 

Q. Very well acquainted with him. 

A. You received a letter from him in the month of March 
lastf 

A. I did. 

Lord Advocate* — I hope the Counsel for the defence 
will not deem it necessary to have that letter read : it is a pri- 
vate confidential letter. If they do, there it is. 

Mr Jeffrey.— I can assure the Court and the learned 
Gentlemen opposite, that we have no desire to do more than 
we feel to be necessary for the defence of the prisoner ; and 
I would be sorry to do any thing that could excite pain to the 
friends of the deceased, or doubt of the propriety of our con« 
duct in the minds of the learned Gentlemen opposite, whose 
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good opinion I am anxious to possess. On the purport of 
that letter I will make but one remark. The letter shows 
that Sir Alexander considered himself as liable to the call he 
received, as bound to answer it, and particularly a call at the 
instance of Mr Stuart, — that, at the Ume he wrote that letter, 
he contemplated the possibility of putting Mr Stuartfs life in 
hazard. And we, therefore, think it material to prove this, 
and to have the letter produced also, as another specimen of 
Sir Alexander's penmanship, in order to complete the .proof 
of the hand-writing, and to show, camiiaraiume Uterarvm^ 
that the other documents founded on are genuine. 

With these views^ whatever my own inclination may be, I 
cannot^ abstain from calling for production of that letter. 
And I hope I shall not be thought to have done anything im* 
proper Or unnecessary on this occasion. , 

liORD Justice-Clbkk.— What is the date of the letter i 

A. The 24lh of March. 

MrMuRBAY*— -When you received it, did you understand 
it to be from Sir Alexander i 

A. I supposed it to be so, and I answered it to Sir Alex- 
ander. 

Q. Did you ever receive any subsequent communication 
from Sir Alexander Boswell i 

A. No, none. 

Mr CocKBURN. — All of us, the Counsel for Mr Stuart, 
are of opinion, that every word of that letter is necessaiy. for 
his defence, and ought to be read* 

(The letter, which will be found in the Appendix, No. IX* 
was read*) 

Dr CovBJNTRY of Shanwelly Professor of Agriculture in the 
University of Edinburgh, sworn* 

Examined by Mr Jeffrey.— , . 

Q. Are you acquainted with Mr Stuart^ the pannel at the 
bar? 

A. I am. 

Q. Have you been long acquainted with him i 

A. Eighteen years. 

Q. Have you known him in public and in private society i 

A- Very well in both. » 

Q. I ask you what is your' opinion of his temper and dis* 
position, especially as to violetice or moderation. 

A. His temper is of the very best 

Q. Have you had occasion to meet him in pretty large 
meetings, where there was talk and riullery going on i , 
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. A. Yei, , 

. Qi bbeasifeauuittfJQkcorteaaoialitUeJ . 

A. Ptrfectly Mb. 
. A. Verj coMifldag in hia diipoiiUoo and mwQtn^ 
r A* VeiTf^ 

Q. Did yoa aver happen to we bim whete tbefe Mamy 
dkpofition to qnanrel aoxxig othcra? 

A* Yes* 

Q. And how HA be comport hiniMtf ? 

A. He was ahvajs disposed to peace* 

Q. Did yoa knpw the lute Sir Alexander Boswall ) 
• A. Very well. 

<^ Had you been kmg acquainted wkh him i 

K, For about twenty years. 

Q. Had you ever any eorrespondenpe with him I 

A. A great deal of correspondence. 

Q. Did he attend your lectures ? 

A. I believe be dkl. 

Q« Are you acquainted with his band-writing ? 

A. Yes. 

(The signed letter, the song, and the letter signed 
Ignotus, were shown to the witness.) 

Q. Look at the address of the one dated ^ Dumbaricm/' 
Is tnat his hand*writing? 

A. It khis. 

Q. The letter rigned Alexander BosweQrri' that his ge- 
nuine band-writmg r 

A. Yes, 

Q. There is a single sheet— « metrical composition — look 
at it, and turn to the address ? 

A. The beginning of the song is less like his hand-wriU 
ing $ but the en4 becomes more like it But I believe the 
whole to be his. The B*s are the same^ apd the Cs and 
Y^s throughout the paper are the same. 

(Other papers here diown to the witness.) 

Q. Have you seen those papers before ? 

A. No- 

Q. Look at the address of the song, and of the letter 
signed << Ignotus/' Do they appear tlw same ? 

A* I think they are quite the samehand-writiBg. 

Q. Look at that letter ? 

Cbown CociisEu«*«What letter is that ? 

Mr j£FFRxy.^«»We have hitherto only been exaninii^ 
^e hand-writing of the ^oeomasts libelled, and produced by 
the pnweculor* Ak»g with our defences* and in our de- 
fence% we explain the piii|>oses for which we bring forward 
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certain other maQHieripts i two storey Gnesigiied by the fie* 
titious name of <* Mark Tod/' that which I have now in 
my handy and the other headed on the topi ^* The late 
Lientenant 'James Stuart.*^ And we have stafted,* both in 
the defences, and in the opening to-dav, that Mr Stuart was 
decided to require the - explanation of %nd to come to the 
meeting with [Sir Alexander Bo8weil> not only on acc6uht of 
the evidence libelled, but on account of other attacks^ the 
evidence of which was in his handtf at the tim^ that I^ord 
Rosslyn communicated with Sir Alexander and" Mr 'Dou- 
glas. If we' find no'oljection to it, I intend to prove that 
these two, being original articles of what were published in 
the Sentinel, are also in the hand^writing Of Sir Alexander 
Boswel). 

Mr M*Nkiil. — If these documents are merely for esta* 
Wishing the identity of Sir Alexander's hand-writing, we do 
not object. 

Mr Jeffrey. — We shall take no such objectioti. I intend 
to found upon them in corroboration of our statement, that 
beside the papers taken by Lord Rosslyn to Mr Douglas 
and Sir Alexander, there were other writings of Sir Alexan- 
der's offensive and injurious to Mr Stuart. He obtained 
the copies of other articles, in reference to which he thought 
himself justifiable in calling on Sir Alexander to atow whe* 
ther he was the author of what ,had been founded upon. 

Lord Advocate.— ^We certainly mean to object to this 
course. We submit to the Court, that the only documents 
which can bear upon this case as a justification of the sen- 
tleman at the bar, are those which were founded upon,- and 
produced, and stated to the late Sir Al^ander Boswell, and 
as to which he was called to stand to the consequences. And 
we humbly submit, that this gentleman is not now to pro- 
duce documents which were not produced to the gentleman 
now deceased, and as to which no duel took place. It 
is quite plain, if these had been founded upon. Sir Alex- 
ander might either have denied them to be his, in conse- 
quence of which no evidence of any kind, according to t^ord 
Kosslyn,- would have been received to the contrary, or he 
might have made such an apology with respect to them as 
would have been satisfactory. Now, to brinj^ forwaiti these 
documents in justification of the conduct of the prisoner af 
the bar, would be a most indecorous proceeding, and such 
SB cannot be allowed at this stage of the proceedings. 

Lord Justice- Clerk.^— In the first place^ the Court must 
hear the defences. Let us hear the defences read, and see 
if these documents are therein referred'to. ' "^ 
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(Here the defisnces were read.) 

JLoadHesmakd. — llie Prosecutor ii not aDowed to prove 
any thing that is not in the indictment ; but can it be said 
a pannel is confined to any thing a Prosecutor is willing to 
produce ? He has here produced the articles mentions to 
Sir Alexander Boswell $ but is he entitled to limit the pro- 
ductions to what might appesLT jto him to be of an injurious 
nature. Unless we go some centuries back^ we cannot re- 
ceive such a rule. 

Lo&D Justjcs*Clerk.— -I see no difficulty here. The 
present question relates to articles which are alleged to be 
the manuscripts of other articles in the publication alluded 
to, and which the prisoner says he will prove to be of the 
hand- writing of the deceased. No doubt the PubGc Prosecu- 
tor has founded upon certain articles in the hand-writing 
of the deceased, or some of which he admits, and others 
not, to be of his hand-writing, and which are alluded to in 
the conversation which preceded the duel But, most un- 
questionably Mr Stuart, standing upon his defence, cannot 
be confined to those papers produced by the Public Prose- 
cutor, but may extend his defence to other papers which he 
conceives to have been of the hand-writing of the deceased. 
It does not appear to me that he can be restricted to the pa- 
pers produced by the Public Prosecutor. 

Lord OiixiESt — It is quite clear to me that the pannel 
is entitled to prove his defence. 1 coincide with the opinion 
your Lordship has given. 

Q. Dr Coventry, look at the hand-writing of that paper, 
signed '* Mark Tod,^' — does it appear to you to be Sir Alex- 
ander BoswelTs hand-writing? 

A* I think it is his hand-writing. 
(Another pqper, <* The late Lieutenant James Stuart," 
was handea to the witness.) 

Q. Have you formed any opinion as to the hand-writinc 
of that?- 

A. It is the same hand-writing. 

Q. On examining those papers, you are satisfied they are 
the same hand. Have you seen them before i 

A. I think them the same hand $ but I did not see them 
before. 

Charles Dalrtmple Gairdner, Esq. Banker in Kilmar- 
nock, sxoom. 

Examined by Mr Jeffrey. 

Q. Where do you live ? 
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A. At Kilmarnock. 

Q. You are a manager of the Banking House of Hunter 
and Company ? 
A. Yes. 

Q« Were you well acquainted with the late Sir Alexan** 
derBoswell? 
. A. Yes. 
Q. You had served in the same troop of cavalry ? 
A. Yes, I had. 
Q. For many years ? 
A. For six yenrs. 
Q. Did you correspond with him i 
A. Yes ; and I had occasion to know his band-writing 
otherwise. 

Q. Did be do business with your bank ? 
. A. He did business with our buik at Ayr. 

Q. But you know his band-writing. Have the goodness 
tolppkat that letter?. (The signed letter was handed to 
the witness.) 

Q. Do you take that to be his genuine hand i 
A* That is. his hand^ 
(The witness was then asked to look at the letter sign- 
ed *« Ignotus.') 
Q. Does that appear to be the same, or a different hand t 
Look at that other ? Is that the same hand-writing ? 
A. It appears to be the same hand-writing. 

(The song was handed to the witness.) 
Q. Look at the latter part of that? Is it the same 
hand? 

A. This writing was formerly shown to me, and, at first 
light, I could not identify the hand-writinff at all ; but, up-' 
on comparing it, and examining it minutdy, I am satisfied 
it is the hand- writing of Sir Alexander Boswell, particularly 
the latter part of it The first part of it is disguised ; the 
ktter part of it, I am certain, is of his hand-writing. 

Q. Compare the address of the song with that of the other 
papers lying by you ? Do they appear to be difierent ? 
Am Tbey appear to be of the same hand. 
Q. Would you know the address to be in the hand of Sir 
Alexander i 

A. I would know it to be the hand-writing of Sir Alex- 
ander* 
Q. Look at that paper signed " Mark Tod ?" 
A. I conceive that also to be the hand-writing of Sir Alex- 
ander BoswelL 
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Q, Next look at the paper with the title " Hie lat« li^ii. 
tenant James Stuart ?* 

A. I think that also is Sir Alexander's hand;. 

Mr Jeffrey.— We have three or four witness^ yet 1) to 
the hand-writmg. 

Adam Duff, Esq* Sheriff-depute of the Shire of Sdiuburgh, 

sworn* 

Examined by Mr Murray— -Q. Do you retollect certain 
proceedings before you at the instance of Mr Alexander, with 
concurrence of the public prosecutor, to recover certain pajpers 
which he alleged had been taken from the Sentinel offiee f 

A.Yes, Icio« 

Q. When did that take place? 

A. About the end of Maroh» 

Q. Do you recollect Mr Spaldibg being examitied before 
ymi as the agant for Mr Borthwiok, and ordered by you'to 
produce certain papers which he eaid had been taken from the 
Sentinel office ? 

A. Yes. 

Q. You ordered him, and he produced them i 

A. Yet. 

Q. They were delivered under protest i 

A. Yet. 

Q. Is that jour signature along widi Mr Spalding;'s i 

A. This is the docket that Mr Spalding and I aliked up- 
on the papers. (Witness read the docquet signed by htm aud 
hy Mr Spalding.) 

Q. Look at that paper. (Shown the paper entitled ^ The 
hite Lieatenant Jaaies Stuart."') Is that one of the papers 
aaar 1^ by you and Mr Spalding i 

A« It is« 

Q. Look at tfalat. (Shown '' Mark Tod.") la that an6ther 
of them? 

A. Yes, this is one of the papers marked by us. The db6* 
quet is as follows. (Reads the docquet.) 

Q. That is the docquet affixed by you and Mr Spaldmg at 
the time i 

A. Not exactly at the time. The papers lay under iliy 
custody two or three days till the docquets were put on and 



Q. Were you examined as a haver to produce these papers t 
A. Yes, on Thursday last- 
Q; Were they then produced by you ? 
A. I could not produce them, because, some <hiy betwixt 
the 5th and 10th Aprily a petition was presented to me in 
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nanie of tlie Lord Advocate, to have the papers forwarded to 
the Crown Agent, to be produced on the trial of WilHam 
Murray Borthwick at Glasgow* 

Q And you bad delivered them i 

A. I ordered them to be delivered to the Crown Agent, 
who signed a receipt for them on the back of the Lord Ad- 
vocate's petition. 

Mr MoNCB£iF*F to the Lord Advocate. — We trust your 
Lordship is now satisfied that we have proved these docu« 
ments I 

The Lord Advocate.— By no means. 

Mr MoNCREiFF. — ^Then we shall call Mr Spalding. 

Mr Jeffrey to the witness Mr DufF. — Q. Do you re- 
member of the parties Stevenson and Stuart being bound 
over to keep the peace ? .. . 

A. Yes, I do- . 

Q. The subject was on account of a publication in the 
Beacob newspaper i 

A. Yes. 

Q. Do your recollect of Mr Stuart calling on you subse- 
quently, stating that he continued to be assailed by publica- 
tions in that paper, and that he then put it to you that these 
publications sboiuld be inquired into by you and put a stop to, 
or interdicted i 

A. I recollect of his calling on me for that purpose. 

Q. And you declined to interfere i 

A. I did not think that that was the proper course to be 
adopted, beqause it might appear to be an undue interference 
on my part with the liberty of the press. 

Mr Jeffrey to the Court.— The letter signed '' Mark 
Tod" will be found in No. !?• of the Sentinel newspaper at 
p. 1S3. The clerk will read it at the conclusion of the evi> 
dence for the pannel ; and in the same way he will read the 
article, <' The late Lieutenant James Stuart/' which will be 
found in No. 20. of the Sentinel, p. 12f). We say that the 
manuscripts of these publications are holograph of Sir Alex 
aoder Bos well. ' 

William Spalding recalled, 
And examined by Mr Moncreiff*— You told us, when 
you were lately before us, that you brought away from Glas- 
gow some of the manuscripts of the Sentinel newspaper, and 
carried them to Edinburgh, after which you were obliged to 
produce them before the Sheriff f 

A. 1 did. 

Q. Now, look at that papen (shown the paper signed 

C 



" Mark Tod,**) and look at ihe docquet at the end of it. h 
that one of them ? 

A. It 18. 

Q. Look at tliat one also^ (shown ** The late Lieutenant 
James Stuart.") Is that one of them ? 

A. It is. 

Q. These were in your possession ? 

A. They were. 

Q. Did you produce them to Mr Stuart ? 

A. Once, I did. At least the one signed " Mark Tpd" was 
so produced by me to Mr Stuart. 

Q. Had he seen them before, when you were examining 
them ? 

A. He had. 

Mr MoNCREiFF to the Conrt.— We now refer to the first 
number of the Sentinel. After that, we refer to the process of 
damages at the instance of Mr Stuart against Borthwick and 
Alexander, the printers and publishers of the Sentinel newspa- 
per ; and particularly to the last article of the answers for the 
defenders in that action to Mr Stuart's condescendence. 

Justice-Clerk. — Was that answer put in, and does it 
form part of the process, after it came judicially before the 
Jury Court ; or was it lodged in the process while it remained 
in the Court of Session i 

Mr CocKBURN— It was only lodged the other day, after 
the process was transmitted to the Jury Court. No Judge of 
the Jury Court ever saw it. We desire to have read by the 
clerk the 7th, 14th, and 15th articles of that answer. 

(The articles were then read by the dlerk,'as in the Ap- 
pendix.) 

George Bruce, Messenger at Arms,. Sworn by Lord 

SUCCOTH. 

Examined by Mr Jeffrey.— Are you a messenger at 
arms? 

A. Yes. 

Q. Were you employed, in execution of a warrant, to bring 
Sir Alexander BosweU and Mr Stuart to the Sheriff on the 
night of the 23d March last ? 

A. I was. 

Q. At, what o'clock was it i 

A* About eleven o'clock 1 went to Sir Alexander's house, 
and on inquiring for him, I was told he was in bed ; and the 
servant said, he was unwilling to disturb him* I told him the 
person wished to see hiiii, who was to Call on him in the even* 



mg„ Tbe servant then went up stmis, and in a little Sir Alex- 
n^er.caitte down. He was told he wito my prisoner. 

Q. How didbeukeit? 

AvHe was very unwilling to come along with me at first, 
bat at length said he would accompany me in' a few nkinUtes, 
He said to me. What if I should leturn and say he lA^as not at 
home ? f told him I could not do it ; and that he must come 
with me. 

Q. He went at last? 

A. He wished to go up stairs for a few minutes. 

Q. Did he go ? 

A. Yes. 

Qv Did he stay long? 

A. Nearly ten minutes. I sent in a message to say I 
cpnld not stop longer. 

Q. Did he make any remark or observation of what he 
understood this arrest to be about ? 

A; On the way to the Sheriff, he said, some of his (riends 
must have giv^n this information ;-*-that they had done it 
for good^ but it was the wprst thing they could have done fpr 
him, as it would oblige him to ^o and live on th? Continent, 
if^ ;■ . and he stopped, and said nothing more* 

Lord Einedder, one of the Lords of Council and Session, 
sworn. Examined by Mr Jeffrey. 

Q. May I ask your Lordship if you are acquainted .with 
Mr Stuart ? 

A. Perfectly well. 

Q. Have you been long acquainted with him ? 

A. I cannot exactly say ^ 1 should think three or four and 
twenty years. Certainly above twenty. 

Q. Pretty intimately acquainted P 

A. Extremely so. 

Q. You have known him both publicly and privately ? 

A. Yes. 

Q. So that you have met him in the country, as well as in 
town ? 

A. Yes. . 

Q. May I ask, what opinion you have formed of Mr 
Stuart, in point of respectability, general character, and gen. 
tlemaniy conduct ? 

A. During those twenty years, I have been verjr much 
connected with Mr Stuart professionally, and likewise pri- 
vately; and certainly, in all my lifetime, 1 never knew a 
more perfectly good-tempered, kind*hearted, amiable man, 
nor a safer companion. 
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Q. You are awar^ that Mr Stuart takes a considerable 
share ia poUtics, I think he has not the good fortune to 
have agreed with you on political subjects i 

A. On subjects of that kind, we differed very decidedly 
indeed. 

•: Q. I introduced the obsenration, in order to ask whether 
vou considered him as liable to be tainted with personal 
nostility against those who differed with him in political sen- 
timents ? 

A, Certainly not ; very much the reverse. 

Q. You never found mm make difference of political opi- 
nion any bar to your cordiality in private life ? 

A. No. I never, in any communication I have had widi 
i Mr Stuart, had the smallest difference with him in private life. 

Q. Perhaps you may recollect an occurrence that happeor 
ed in Fife some years ago, when, by some accident or cause^ 
his name was omitted in the commission of the peace ? 

A. I have heard of what occurred at that time. 

Q. You will perhaps recollect the tenor of Ae resolutions 
adopted at a meeting held, in consequence, on that occasioni 
to get his name replaced ? 

A> No farther than that it was for the purpose of having 
iMr Stuart's name restored. 

Q. Was a resolution passed expressive of the opinion the 
meeting held of his character ? 

A. Yes. 

Q. Was it unanimously and cordially adopted by the 
meeting ? 

A. Yes. It was at Lord, Moray's. It was in a small com- 
mittee at Lord MorayX at which I was present. 

Dr Robertson Barclay of Ki^vil, Fifeshire, Sworn. 

Examined by Mr Jeffrey. 

Q. Are you acquainted with Mr Stuart, the pannel ? 

A. Very well. 

Q. Have you known him for many years ? 

A. Above twenty years. 

Q. You reside in his neighbourhopd in the country i 

A. Within eight or ten miles of him. 

Q. In the same district in Fife ? 

A. Yes. 

Q. Have you had frequent occasions to meet him in pub- 
lic and private ? 
^ A, Yes. 

Q. What is your opinion, and, so far as known to you, the 
general opinion, of his character for respectability and ho- 
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noar^ but chiefly in respect of. temper«<^I mean as to his be- 
ing peaceable or quarrelsome ? * 

A. His character is as respectable as that of any gentleman 
in the county; and as for temper, I have never known a man 
better tempered. 

Q. Do yom remember the occasion of Mr Stuart's name 
being omitted in the new commission for the peace of the 
county, and of a meeting being called in order to have it re- 
placed ? 

A. Yes. 

Q. Did you attend that meeting ? 

A. I did. 

Q. Were die resolutions generally adopted ? 

A- They were. It was unanimously resolved to apply ta 
the Lord-Lieutenant of tl^e county to restore his name to the 
commission. 

Q. Resolutions were proposed on that occasion ? 

A. Certainly. 

Q. Was there a considerable attendance on that occasioti ? 

A. It was a meeting more numerous than usual. 

Mr Jeffrey— -I beg your attention to what I am going 
to read. 

^The Resolutions were then read by Mr Jeffrey. *) 
Mr Jeffrey. — There is a gentleman who sits at the bar, 
MrErskineof Cardross, to whose testimony being taken as to 
Mr Stuart's character, I fancy there will be no objection, al- 
though he has been present during this trial. (No objection 
stated.) 

David Erskike, Esq. of Cardross^ Sworn. 

Examined by Mr Jeffrey^ 

Q. Are you intimately acquainted with Mr Stuart, who is 
sitting by you ? 

A* I have been so from his infancy up to this moment. 

Q. Were you connected together in your education ? 

A. We arc very nearly connected by blood. At an early 
age we were very much together, and so we have continued to 
' be in after life.' 

Q. You have continued intimate since ? 

A, Intimate till the present time. 

Q. What is your opinion, upon oath, as to his character 
for honour and respectability, and niore particularly as to 
disposition and temper— whether is he disposed to seek or 
avoid quarrels ? 

• See Appendix^ No. III. 
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A. As to dUpositioOi he is particulsirlf mild and gentle. 
I have ever been of opinion he has more of the milk of hu- 
man kindness in him. than any person I ever met with. I 
never heard him make an ill-natured remark of anj person^ 
in the course of my lifei on any occasion whatever. 

'ViTiLLiAM GuiXAKD, Esq. Stripeside^ Sworn. 

Examined bv Mr Jeffrey. 

Q. You reside in the western district of Fife ? 

A. Yes. 

Q. Are you well acquainted with Mr Stuart ? 

A. Yes. 

Q. Have yon known him for a long period of time i 

A. Yes. 

Q. And met him both in public and on private occa- 
sions ? 

A. Yes. 

Q. Have you commonly gone along with or against him 
in political votings ? 

A. Always against him. 

Q. I think you acted as an agent for General Wemyss.in 
the canvass for the coanty in the vear 1806 ? 

A. I did what I could for my friend. 

Q. Mr Stuart was engaged for Mr Ferguson of Raith in 
the same occupation ? 

A. Yes. 

Q. In the county meetings do you not usually meet with 
Mr Stuart ? 

A. I do. 

Q. At district meetings ? 

A. Yes. 

Q. From what you know of this gentleman, in the way of 
friendship and opposition, will you give us your opinion as to 
bis character generally, and particularly as to his disposition 
and temper ? 

A. His character is good^ and his temper also good, as far 
as I know him. 

Q. You know he held a lieutenancy in one of the Yeo- 
manry Cavalry troops ? 

A. Yes. He got his commission to command the troop 
in 1619. I served with him about twenty years in that troop. 

Q. Was he very zealous and attentive in the duty of that 
troop ? 

A. Very zealous and very attentive, 

4 
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Q. Did he appear to make any distinctioa at the mess, or 
any where, on account of political differences of opinion ? 

A. Never; he rather discouraged any tendency to dispute 
on politics. 

Fbancis WalkeBi Esq. of East Fortune, Sworn. 

Examined by Mr Conikghame. 

Q. How long have you.k,nown the prisoner ? 

A. Thirty years and better ; intimately for twenty. 

Q. You and he have, been decidedly opposed to one another 
in political sentiments ? 

A. We were always good friends, and generally of the 
same views, except as to politics. 

Q« Did he appear to you a person who allowed political 
di£Ferences of opinion to interfere with his private sentimenta 
of friendship and regard in private life ? 

A. I never differed with him in private life. 

Q. And were you in the habit of meeting with one ano« 
ther both in town and country ? 

A. Frequently. 

Q, What is your opinio of his demeanour in private life, 
particularly as to disposition and temper i 

A. He is a remarkably good tempered man, — ^not a man 
likely to give or take offence rashly upon any occasion. 

Q. Did you always, consider him as a safe companion ? 

A. I did. 

Q. More given to make up than widen breaches ? 

A. CertaiSy. 

. Walter Cook, Esq. W. S. Sworn. 

Examined by Mr Jeffrey. 

Q. Have you been long acquainted with Mr Stuart ? 

A. Yes, I have, twenty-three or twenty-four years at the 
least. 

Q. Have you been in an intimate state with him most of 
that time I 

A. Yes, I was in a society with him at a very early age— 
and I have been always on a very pleasant footing with Mr 
Stuart 

Q. I think Mr Stuart and you have not quite agreed in 
politics ? 

A. Not altogether. 

Q. Did that ever make any difference between you ? 

A. Never in the least, Sir. 
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' Qk Did you know any man in' whom political difference 
makes less in private friendship ? 

A. I can only state, as to Mr Stuart, I am not aware it 
ever made any on his mind. I have often differed with Mr 
Stuart in opinion, but no difierence of political opinion ever 
created any impression on my mind against Mr Stuart, or any 
difference in friendship betwixt us. 

Q. You were rival competitors for an honourable office a 
few years agOj — ^that canvass was conducted with good hu- 
mour ? 

A. I very often had occasion to say, no canvass could be 
more fairly and honourably conducted. Mr Stuart was the 
successful candidate. Every part of Mr Stuart's conduct was 
as honourable and as fair as it was possible to be. The ge- 
neral opinion was, that the canvass would run very nearly be- 
twixt us. Our respective friends were very active for a pe- 
riod of more than two months. This made no change on Mr 
Stuart ; on the contrary, it rather increased our friendship. 

Mr Jeffrey. — ^What you have stated is most honourable 
to both. Upon that may I ask you, Whether you have ever 
seen in Mr Stuart a disposition to quarrel with others ? 

A. I have never seen any instance to make me think Mr 
^ Stuart was at all given to quarrel 

Richard Mackenzie, Esq. of Dolphington, Sworn. 

Examined by Mr Cockbvek. 

Q. Have you known Mr Stuart long ? 

A. Rather more than thirty years. 

Q. Intimately? 

A* Intimately. 

Q. In all sorts of business ? 

A. Yes. 

Q, In the intercourse of private and public life ? 

A. Yes. 

Q, What is your opinion of his character in reference to 
peaceableness;of disposition ? 

A. He is a very amiable and remarkably good tempered 
and agreeable man. 

Q. Have you ever known him addicted to quarrel ? 

A. Ko. 

Q. Or ever indulge in any vindictive fe^Ungs ? 

A. No. 

Q. I believe you have not the fortune to agree in politics, 
— ^has that tended at all to embitter your intercourse with 
one another ? 
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* A. I haT« been for twenty years a member of al club along 
wTth him, supping together frequently, and I do not think I • 
ever saw him a moment out of temper during the whol* 
time. 

Hay Donaldson, Esq. W. S. Sworn. 

Examined by Mt Moncreiff. 

Q. You have been well acquainted with Mr Stuart P 

A. Yes. 

Q. How long? 

A. Nearly thirty years. 

Q. How did you first become acquaintoid ? 

A. I (iiink we became acquainted at CoHege about ITM^ 
or 1794. 

Q. You have had a good deal of intercourse together ? 

A. Very much indeed. 

Q. I think you were at one time in partnership ? 

A. From 1804 to 1816, about eleven years and a half. 

Q. In the course of that time you have seen a good deal 
of him ? ' 

A. Very much. 

Q. How did you find him in point of temper and disposi* 
tion ? 

A. I always considered him as eminently distinguished for 
command of temper, kindliness of disposition, humanity, an^ 
every correct and honourable principle. 

Q. Were you accustomed to hear him speak harshly of 
people ? 

A. 1 do not remember a single instance of his applying a 
harsh epithet to any man whatever, either in a public or 
private capacity. 

Q. I need not ask you, then, if you consider him* a safe 
companion ? 

A. Of all men I ever met with in the intercourae cof so- 
ciety, 1 should the least hesitate to apply that character to 
Mr Stuart. 

Q. I believe you do not agree in politics ? 

A. Upon that subject we entirely differed in 0|HDiQii. 

Q. Have you been accustomed to converse with him on 
political topics i 

A. Freely and unreservedly. 

Q. Without fear of this leading to any disagreement or 
difference between you i 



fK^^ ^itabtliMw ^ 8ff^^^ ^^ acquittiog ^f all arame i «id 
it this be a salutary practice io the general cas^, sure laai 
you will coDcar with me that this is a case in which such 
uiTesjtigatioQ i^ emipently (fqaired« where an iot^iduallias 
wSexwt it certiMnly most be admitteii, by ijlegat vioknoei 
where that individual was in the primid oi Uf^i the fathar of 
a numerous family, a zealous and active magistrate, a Vice* 
Lietttenant of a considerable coiinty» a person gifted with 
talents and qualities alike useful to society^ iM to. en-? 
dear him to the circle of his private acquaintance. When 
such a person falls by violence, assuredly it is expedient 
for the justice of the country that the case should be in- 
vestigated with minuteness. This, indeed, is right, inde* 
pendent of what is due to the justice of the country,— in jus- 
tice to that unfortunate family, which has suffered a loss ne- 
ver to be repaired ; — right to the unibriunate gentleman al 
ihe bar, in order that the whole circumstances of the case 
may appear before the world, and that the whole guilt he 
has committed, may be known ; that its precise extent may 
be ascertained, or his innocence may be established, — that 
he may either suffer for the crime he has committed, or re* 
ceive a verdict of acquittal at your hands for his innocence. 

^he libel now before you charges the gentleman at the bar 
with having committed the most heinous offence known to our 
law, that of deliberate murder, ih having, on the day speci- 
fied, gon^ out on purpose to fight a duel with Sir Alexander 
Boswell, at whom he intentionally discharged the contents of 
a loaded pistol, by which he was killed. My honourable 
friend who opened this case complained, that the indictment 
aggravates the case, by stating, that the prisoner fled hrom 
justice. Now, for myself, I do regret that the expression in 
question was used in the indictment. It is, however, right 
for me to state, that it is the invariable practice to introduce 
that statement ih all cases where an individual has not eon- 
formed to the common practice of giving himself up, and 
being examined judicially. That this gentleman did. flee 
from justice is a fact which this day has been completely 
proved. I do not, however, mean to say that he abscon^-: 
ed in the common sense of the term, — that he did not mean 
to stand his trial. I trust, when you look at the circum- 
stances, though attempts have been made to have it suppos- 
ed otherwise, it will distinctly appear, that on this occasicMi, 
there has been every disposition on the part of the public 
prosecutor to do the gendeman at the bar full justice in 
bringing him to trial, as soon as he could rightly be brought 
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to yM I iluit wbta ili^ ; ivu^ aad r^l.ninsuflaitiuMeif gf ; tht 
caw ar« kAowp, ne gr^mtc] for imputation om ihe public 
.piOMKUtor wiU be hand Uy exist. It bas beea slated as the 
xetaoQ girei^ bj^ tbe Qfoi^h coufisel at the time why tbey 
iboii^t liUa ihdictmeiit should not in^amly be tried^ tbi!t 
the gentlemlMi at the bar ought first to surreader and have 
ttiidergoDe a judicial examination. And most certainlyi if 
the cooMBbo and uniform ptactke ob^^rved iti similar casep 
had beea attended to here, this person would not have bee^a 
•broogbt to trial till he had r etiirned to the eoimtry ; Bayi 
4rftn advaotaf^e might have bees taken^ this day of his di- 
tendance to desert this diet, for the purpose of having him 
examined before bring brought to trial. 

But that h not the course which has been pursued* i 
camiot think of detaining you with relating the circum- 
stances that led to^any little delay that has taken place. 
But they are such as to make me feel in my own mind jus- 
tified tor that delays and to satisfy me, that the gentleman 
at the bar has been brought to trial as early as be po8Sihl|r 
conld, consistently with what is due to the justice of the coon* 
try. I early expressed my anxiety that he should be brought 
to trial, and sure 1 am he sufiered no hardship, or any thing 
4>f wbidi be can complain^ in the meantime. 

You heard something said of an application made to (ef- 
reign courts regarding him* as if means for apprehending 
him abroad had been taken. But there is no ground for 
that insinuation. No means whatever were adopted to pui^ 
sue this course $ nor has any thing more been done than a)» 
lowing him the privilege of which he has this day availed 
himselfi of sisting himself at your bar, without one momentVi 
imprisonment I will not dilate farther on this circumatanot*; 
for I am confident, that my learned friends c^posite, know^. 
ing the case in all its bearings, and knowing the Whok div 
comstances* will not think that there has been any tbijDg 
done on this side of the bar for which the Ci own counsel 
have any reason to be ashamed. I know it is my own feel- 
ingy that I have endeavoured to act in as liberal and fair a 
manner as has been ccmsistent with my public duty. 

Gentlemen, with respect to the charge of murder, it is im- 
possible for me not to state, in the broadest and most decidr 
ed terms, that that charge, according to every view of the 
Jaai, has this day been proved most distinctly. It has be^n 
proved to you by the testimony of the Noble Earl who wai 
first edcamined, and of Mr Douglas, who followed him> that 
a duel did take place on the day libelled between Sir Alex- 



ftDder BotweR and tiie prisoner at the bar ; thai Iba frte^ 
of these indif iduah having had interviews and ecNnaAimiGa- 
tions togetber» Mr Staart eame to the resplation that^ nnlesi 
satisfactidn of a certain kind was oflered, S^r AI^Lander Bos- 
well should be called out ; that this was followed by certain 
other proceedings, which were detailed folly in the evideneei 
and that the matter ended in a meeting, deliberately ocm- 
certed at Auohtertooli where the unfortunate prisoner now 
at the bar dischaiged a loaded pistol at Sir Alexander Bos- 
weU, of which it is proved that he died. I will not go into 
the details of the evidence on these points. These are facts 
which cannot and will not be denied. 

Gentlemen, if this be so, I say, that my duty calls on me 
to ask you whether any defence of a valid kind has been set 
up. The defence which was made approaches to the nature 
of justification, founded upon self-defence ; at least this is the 
technical term in our law under which that defence, if vali4 
to any extent, must be classed ; for we know of no other ao- 
loal justification of an individual committing murder, but the 
proo^' that he did so in his own defence. Now, I will not 
read any law books to you on the subject, but state, without 
fear of contradiction from my learned friend who is to follow 
me, that such a plea cannot legally and strictly avail the pan^ 
Del, under the circumstances which have been proved ; and 
that a person going out deliberately to fight a duel, and kill- 
ing his antagonist, cannot be allowed to state himself as in 
those circumstances of self-defence, which entitle him to a 
verdict of acquittal. 

I must own, howevet, that juries have, and by possibility 
you may think yourselves entitled not to regard the law in 
that strict point of view ; or at least that you may consider 
yourselves at liberty to go into the detail of circumstances 
which led to this unfortunate duel ; and, holding yourselves 
not so much a court of law as a court of honour, determine 
whether, under all the circumstances, the individual at the 
bar is to be held as guilty or not. Now, I say that snch 
considerations belong more fitly to a higher tribunal ; and 
your strict duty does not entitle you to go into this in* 
Testigation. But if you shall think yourselves entitled to 

f> into this discussion, then I do state to you, that I think 
discharge my duty in the manner most becoming and 6u 
ting, when 1 say, that I have thought it my duty not mere* 
ly to bring this prosecution, but to lay it before you, in all 
its circumstancesi as fiilly as it was in my power. I have 
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hctrd with mach ntiifactioti the tUtement which w«i inadt 
in defeoGc, aod ail Ihe evidence which has been brought for- 
ward in bapport of it. These are now before you» and yoa 
wiU judge of them without my entering into the circomstances 
with which they are connected ; for 1 do think it would be a 
waste of your time^ and not fitting in the situation in which 
I standi to do this. 

I leave the case with you, under the directions whidi yon 
will receive from the Bench, to aid you in forming your opi- 
nion of the evidence produced ; and whatever you shall deem 
it fitting to do on this solemn occasion* the Public Prosecu- 
tor will be satisfied ; and I am sure your verdict will be sa- 
tisfactory to the country and to your own consciences. That 
being my convictioUf I consider it my most fit and proper 
course to leave the case entirely in your own hands. 

Mr Jeffrey. — Gentlemen of the */wfy,— Though I must 
confess that the anxiety with which 1 entered this Court to- 
day has been very greatly diminished during the progress of 
the discussions which have now closed, and that it has not - 
been at all increased by the very moderate and reasonable 
atatement, which was such as I confesslexpeeted, and am aware 
was due, from the Learned Prosecutor, 1 cannot consent, for 
the sake of my client, to follow his example, by committing 
this case at once, and altogether without observation, to your 
decision: Nor can I entirely discharge from my own mind 
those feelings of anxiety which the very brief, but pregnant 
allusion contained in the address you have just heard to the 
known and solemn authorities of the law, has certainly con- 
tributed in some degree to revive. 

Before proceeding, however, to trouble you with any obser- 
vations of my own, I may be allowed to relieve and gratify my- 
self by stating, that there was one of those which fell from the 
Learned Prosecutor, in which I can, with the most perfect cor- 
diality, concur ;— and that is, that whatever may be, or whatever 
he thinks ought to be, the issue of this trial, his having brought 
the case public!)* and fully before youand the country is,and ever 
must be, a source of congratulation to the accused. He dc-» 
sires, certainly, justification at your hands, and he expects it. 
But, above all, he desires that full disclosure of the truth, for 
which, if it answered no other end, this public trial by jury 
ought to be for ever immortal. 

Gentlemen, after the character that has been given of the 
prisoner at the bar, and the evidence that has been laid before* 
you this day, all perfectly harmonious and consistent through- 
out, as to his general conduct and demeanour, I think 1 may 
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sfty, there are no tpeciolHis tti tliis ease *that cm' justify any 
alarm on the part of his friends ; and that the only point to 
which those who are entrusted with his iiefenceiieed now ad- 
dress tiieinselves) is that judicial sanetion under Miiich he hss 
been said to lie, and out* of the danger of M'hieh I Aink it 
will not be difficult to induce yoti to deliver fain. 

The indictment sets forth, and observe^ Gentleiiieni yoar 
verdict must find that it truly or erroneously seta fdrth, 
that the prisoner at the bar having conceived malice agaimt 
the late Sir Alexander Bosweil, 6id, in the furthermicei and 
for the gratification of that malice, seek out pretexts or ocoa* 
sions to challenge him to fight a duel, aud that, on the dsy 
Qientioned in the indictment, he did wickedly andmaiieiousfy 
discharge at him a loaded pistol, for the purpose and with the 
desire of taking his life, by which pistol his life was undoubt- 
edly sacrificed. 
This is the charge* 

To this charge he has pleaded Not Guilty ; and, at thesaacie 
time, he, in ihe beginning of the trial, ail but admitted, aiyl 
now by my means admits, that it is proved that he was the uo- 
happy instrument of the death of that unfortunate individual. 
His plea of Not Guilty, therefore, which lie now repeats, 
and, trusts in willi greatly more confidence than before the facts 
wei{^ lilpclosed, of course turns and hinges on this allegation, 
that though, unluckily, bis hand was the instrument of Sir 
Alexander BoswelTs death, be did not kill him wickedly and 
mcJiciously ; that his mind was pure from every spark of jua- 
ligiiity, vindictiveness, or rancour ; that be acted in ibis matJC^r 
from motives totally unconnected with personal animosity; 
and that he ought now to be considered, not as having com- 
mitted a great crime, but as having fallen under a great cala- 
niilv* 

I apprehend I need not tell you, what is familiar to all of us 
who live in the atmosphere of ibis place, that the essence of 
all crimes, their criminal quality, consists in the motive and 
intention from which they proceed, and that there is no act, 
not even that of bereaving a fellow-creature intentionally of 
life, that has in it any crimiual character arisiug from its mere- 
ly physical description, of being injurious or painful to another* 
The guilty and the whole guilt, ot any act, so far as it can be 
described by its ext<^rnal characters, consists in the crimiual and 
culpable motives and intentions from which it proceeds. 

It is only, therefore, rational and accountable creatures, who 
are presumed to be guided in all their important acts by re- 
flection and choice, that can be called upon to answer for their 
conduct ; and they answer, not for the acta themseKes, but for 



Ufae^iiMmpct af^A^iimiMiiM.or oiy|Mtiiwbieb.tl»v had k } 
m p^foTiiuiiig lti«em» . 

JN[aw,iGeQU«fiieii9fa|l9ri^ 3fQU baire jbcard^ while thcaerpro* 
poiitkMBNB mither ^m nor «iud b« djspuled,. if k;\«ere enough to 
#uppart the pieft in vbioh we in$ia^ llwt you.are.8atiafiAi that 
jtbe uafortunaC^ geoUeoian at the Jbar -jstands in.tbe pradicaiiiaat 
1 ba^. describ^drHbbat you are. all of. you xonviocad that in 
.went to the place jof fatal reiKounter iwithout fine atim of 
ja»\ic^ batred» or veogfiaoce in his heart, and thai he twas jm- 
tuated tbroughout, b^ motiivea :nat only not aavouriDg of 4uch 
:feelipgs, biit.in their triie chafacter moat directly oppoaed to 
theoi^— if tb^ u^ereall 1 haditp .do, I ahould then indeed be io- 
clioed.tp follow lUeieauimple that fias been set me, and to leave 
you to .the unassisted consideration of the .evidence, whidi has 
all bad bMt one cbaractier, aod all but one tendency 

But, befor^e I can refer to this evidence, it seanis I/imist 
satisfy yoM that i have a right to desire youto consider iu Be- 
fore I enter, on , my defeupe, I must persuade you tfa|ut that 
defence is admissible. 

Wp have been told, and xertainly without aay referen(:e to 
authorities -^which, however,. I.do not pretend do notexist— 
io general and jcomprebejosive terms, that duelling, in any case^ 
^ an irratioRal,,and.'h9rbarou6, and.peaucioue practice; and 
4ba^ be.wbo, fpr any Qause* is unfortunate .enough to take the 
iife of aqother in a^Mel, isinep^sarily guilty of the aggravated 
^cha^ge of Murder^ 

i am not he^e.to..paa^ encopfiiums, or to enter an apology 
jfor the pi actice of duelling ; and yet I niay be permiUed io 
remind you, that on the occasions, almost, the only <one9, when 
.we are called to iCpu|iid€^ the defences and views, of parties 
.who have engaged in si^ch a praptice^ we are not generally in a 
situation to consider it very fairly. It is only when a lamentable 
.accident .baa occurred, when pr.ecious aiKl regretted iblopd baa 
bj^en shied, and when all our better feelin^^s of sympathy and 
instinctive disapprobation of the actual violence that has oc- 
casioned the calamity are roused, that we are called upon to 
consider the nature of this extraordinary institution or practice 
of modern times. The actual evils of duelling are foremost and 
uppermost in our t|iougbts; but the evils which it tenda 
to prevent entirely escape our consideration. It ought, 
thei'efbfe^ in fairness to be remembered^ that however awk- 
ward, Jiowever imperfect, however uneq\|al and immoral 
a remedy it cnay appear, yet thfit^ in point of historical 
^fact, it has come as a corrective to greater immoralities, and . 
a preventive of greater crimes. It is well known to all who 

s 
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tieveMdin hittofy that^ in poiat of fiict»tli« praetiee of 
liooourable duellii^ superseded the guilt and atirocity of private 
atsaasiiittioD ; and that to this practice, pregnant as it often is 
Mridi calamity and sufferipg in- every form, we are not only 
indebted for tbe polish and refinement that belong to the 
members of our upper society, bnt for what is a greai deal 
more 'Taluable^-— not only the high and general esteem^ in 
which courage and intrepidity are heMy^^but also the univer- 
sal difiiision of fairness, manliness, forbearance^ and handsome 
conduct among all the Gentlemen of the land* The practice 
may indeed lead to the same results inonepointof view,I mean 
in relation to bodily suffering, to which the unlimited licence 
which it has. prevented and superseded sometimes led; but the 
dispositions of mind which it creates, for the most part, and ac- 
cording to all modern experience, are totally the reverse. Even 
those who are most prone thus to expose their own lives and 
t|iose of others, are but rarely chargeable with any cruelty, fe- 
rocity, or quarrelsome disposition; and the truth undoubtedly 
is, that the practice itseff has encouraged the growth of huma- 
<nity,forbearancei generosity of sentiment, and tbe greatest cau- 
tion and mildness of demeanour. * 

That it affords a remedy for these crimes, and operates as 
a preventive to these atrocities, the history of those nations, 
where it prevails most and least, presents an obvious and con- 
clusive testimony. In $pain, Portugal, and Italy, assassina- 
tions are daily occurring, poisonings, stabbings, the basest 
and most cruel murders. In those other countries again, 
where duelling Js an occasional but rare occurrence, and 
where it is called in only as an appropriate remedy for those 
afironts, vexations, and. griefs, for which the law gives no 
redress, such atrocities are unheard of. In submitting it as 
matter of consideration for you as a general topic, whether a 
severe punishment of the survivor in duels, and the suppres- 
sion of the practice, would not lead to worse consequences, I 
trust, that in this country it would not lead to assassinations; 
but it certainly would lead to private and secret meetings 
held without witnesses, and without the means afforded to 
the parties of guarding against unfairness, or, what is as dis- 
tressing and painful, the suspicion of it where it did not exist. 

But I am* not disposed to enlarge on this topic, or to 
urge it upon you as a necessary ground of my defence. 
AH I say, or wish you to remember, is a^t which I 
believe no person will be bold enough to contradict ; aiid 
that is, that however irrationaI,-^however immoraI,--4iow- 
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ever Q^jecli<mabley ki manr poorts 0f vier, Uieptietioi^* 
of duelling may be in itself, it is a pnctice so esiiMUiedy . 
aad die necessity of wiiich is so enforced by sanctitms which 
no flMMi can be expected to reust or defy, as to render, in^ 
certain circamstances, such an encounter inevitable to anf .. 
gentlemaiu The unfortunate individual, who, in obedience 
to that sanction, e:q)Oses his own life, and the life of another, 
is not answerable, I submit to you, for the justness or reasoiw 
ableness of the institution itself^ I^ have brought with me, 
however, to»day a number of book«, in wluch authors of the 
severest and strictest morality, and of the deepest sense of re^ 
ligion, have eiven the high sanction of their authority to the 
lawfulness of such an act, some of them tracbg it from its or»» 
gin to }ts consequences, and others in a more general straitt« 
justifying' it on argument and reason, and with authority far 
greater than the suggestions I have thrown out at all indicate. 

I shall not trouble you now with going into many, or hard« 
ly any of these statements. At the same time, that I may not 
appear to be speaking entirely from my own authority, I shall 
take the liberty of submitting a very few lines, to show how 
the practice has been viewed by authors of the highest names, 
and of the severest principles in our kingdom. 

I refer you, first, to a worl^ universally known, and which 
will carry down the name of the father of Sir Alexander Bos. 
well to^the latest period in the annals of English literature ; I 
mean his memoirs of his illustrious friend, E^ Johnson, a man 
certainly of the sternest mors^lity, and most profound sense 
of religion, and who joined to both those high and se. 
vere attributes, perhaps the most vigorous understanding 
that was ever brought to the cpnsideration of any moral 
question. It happens that Mr Boswell himself concurred 
in the opinions which he reports as those of his illus* 
trious friend ;— ^nd from what we have heard to-day, it ap- 
pears that his son inherited these opinions. I shall not trouble 
you with many words, but shall quote one passage where 
this topic is started, and Boswell records Dr Johnson's opi- 
nion : — ** I started die question, whether duelling was con* 
sistent with moral duty ? The brave old general (General 
Oglethorpe) fired at this, and said, with a lofty air, ^ Un« 
doubtedly, a man has a right to defend his honour.^ (GqUL^ 
sinUhf turning to me,) « I ask you. Sir, what would you do 
if you were affronted V I answered, * I should think it ne^ 
ccssary to fight.* * Why then, (replied Qoldsmith,) that 
solves the question.' Johnson* < No, Sir, it does not solve 



1^ 

ibA^ qutfitimi« Ir doei^ nctt' A»llb#^ that whatf aPmtn wotdd 

19i(^8iig«' be^iByyou see^ #ith^ dk^ting tive dprnirni- of 
tbedef«fid0r*of dudiing ; and, therefor^, if he badb^tfndiiB' 
cdtitroT€f87 with that love of contradiction which dft^n iti. 
fltteneed hini>, he probably would' have gone on to show that^lie 
y9Vi»'wiPong'i' bvL^j continued Bo8Well, ** I said I wished to hare* 
ir settled, whether duelling was- contrary to tie laws of Chris- 
tianityi Johnson immediately entered'on the subject, and treat. 
edit in Z' niasterly maiiner ; and so-far as Ihave been;abl^ to rew 
collect, his thoughts were these:— Sir, As men beconie in a 
high degree refined^ various causes of offence arise, which are 
coriside^red to be of such importance, that life must be staked td 
atone for them, though in reality they are not so: A body 
that ha^ received a very fine polish- may be easily butt. Be* 
fore iti^n arrive at this artificial lefinement, if one tells Ms 
neighbour he lifrs, his neighbour tells'^ him he lies' ; if one 
gives his- neighbour 9 blow, his neighbour gives him a blow ; 
but iil a* state of highly polished society, an afirOnt is held to- 
be a serious injury. It must therefore be resented, or rather 
a«duel must be fought upon it, as men have agreed' to banish 
from their society one who puts up with an affront without 
fighting a duel. Now, Sir, it is never unlawful to fight in 
seltdtierice. He, then, who fightsa duel^ does not fight from 
paseioil against hia antagonist, but out of. sel&defehce, to 
avert the stigma of the world, arid to prevent himself from 
being driven from soc/ety. I could wish there was not' that 
superfluity of refinement ; but wKUe meh rioHons prevail^ no 
dimit €8 mun may la'wfiiUy Jiffkt a duel. 

"Let it be remembered, that this justification is applicable 
only to a person who receives an affront. All mankind must 
condemn* the aggressor.^' 

The topic was afterwards^ resumed, and then belays, p. 232, 
^* He (Dr Johnson) this day again defended duelling, and put 
his argufnent upbn what I have ever thought the most solid 
basis, that if public war be allowed to be consistent with 
morality, private war must be equally so. Indeed, we may 
observe what strained arguments are used to reconcile war 
with the Christian religion ; but, in ray opinion, it is exceed* 
ing clear, that duelling having better reason* for itd barbar*' 
ous violence, is more justifiable than war, in which thousands' 
go forth without any cause of jpersonal quarrel, and massacre 
each other;'* 

• JBosweil's Life of Johnson, 6th Edit. 1807, Vol. II. p. l82. 
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On another occasion, on 'v^Mdi' bo* h^ and his- andJtbr 
must have beien prepdsscsfcied agairiit the practice, the satme 
doctrine is uniformly and' consistently* maintained. Boswdl* 
sap, (Id. Vol. IV. p. 22S,)' «* Having next day gone to tAt 
Burke^s scat in the country, from ififherice F was recalled by 
an* express, that a near relation of minehad killed his antago- 
nist in a duel, and was himsdf dangerously wounded^ F saw 
little of Dr Johnson till Monday, (April ^,) when f spent at 
considerable part of the day with him, and introduced the 
subject, which then chiefly occupied my mind. J^oKnsm. 
*'! do* not see, Sh*, that fighting is- forbidden in Scripture; 
r see rfevenge forbidden, but not sdf-dcfence,* BosweU. « The' 
Quakers say it is, Unto hitn that smiteth thee on one cheeky 
oflfer him also the other.' Johnson. * But stay, Sir, the ttiti 
is meant only to have the eftct of moderating passion; it' is* 
plain thafwe are not to take it in a literal sense.' We see 
this from the context, where there are other recommenda- 
tions, which I warrant you' the Quaker will not take literally, 
as; for instance, From him that would borrow df thee, tUrtt' 
thou not away; Let a man whose credit is bad conre to a 
Quaker, and ^ay, « Well; Sir, lend me si hundred' pounds,* 
he'll find Kim' as unwilling as any other man. No, Silr, a 
man rrtay shed the blood of a man who invades his churactevy 
as he may shoot him who attempts to break into his house.** 

^rhere is another author of equal eminence, and eqiital pu- 
rity of moral doctrine, to* whom also I think it right tran- 
siently to refer; and, I do it the rather, because this learn- 
ed' person not only held, for a very long course of years^ 
the situation of Professor of Morals in this University, but' 
was' himself of the clerical profession originally, and not only, 
therefore, by his habits and virtues, but by the traininff of 
his early life, must have had fully in view those sanctions* 
of high principle, which religion has superadded to ordinary 
moral obligation. 1 need hardly say, that I mean the late Dl^ 
Adam Ferguson, whose writings are well known, and who, in' 
the principles of morality, which he gave to the world as a 
summary of those views by which he trained the youth of 
this land to generous and gentle lives, has treated ^his subject 
with the freedom and caution with which it ought to be treat- 
ed, and has come to the same result with his brother moralist 
in the adjoining country. (Fergmmi^s Lectures on Mortii 
cMt Pditkca Science; Vol. II. p; 280, et seq,) He sap what 
undoubtedljr is true; «< That a woman who is forcibly at- 
tacked in her chastity, or a man Who is put to the trial of 
personal estimation, or honour, may receive an injury, which 



the utmost. power of tbe mzp$ltztt.camH)i q/ierwardi repair. 
An exception is accordingly admitted in favour of the pri* 
yate right of defence on such occasions. 

<< Among these modes of attack, there is a singular species 
of injury, owing its effect to the caprice of rnanners in mo. 
dern times ^ but of which the effect is extremely severe and 
injurious, not susceptible of any legal measurement, nor re- 
parable by all the power of the magistrate. 

<< In consequence of this singular caprice, altogether un- 
known to the celebrated nations of antiquity, not only asper- 
sions of character, but any single term of reproach, or. ges* 
ture of insult, so far impairs the estimation or credit of the 
per3on who suffers them, that if the breach be not repaired 
in the way which caprice also directs^ he becomes an outcast 
from .the societv, in which his condition depends on the 
esteem inwhich Ke is held. Applications to the courts of 
justice, for reparation, would only inorecbse the dishonour. 
False ^persions may be removed by the clearest evidence of 
truth;. but this would not remove the dishonour of having 
suffered them to be made. An accusation fnay be knovn to 
be true or false; its effect, however, in this case, does not 
depend upon the degree in which it is believe.df but upon the 
degree of tameness with which it is received. Evtn calumny 
hurts, not by the imputation of any criminal charge, but ra- 
ther by the imputation of co^rardice, implied in the mann^ 
of receiving it ; and the defence which caprice has provid- 
ed for this mpde of attack, is a display of courage, not a 
refutation of any false accusjation. The accusation may be 
true, — but the courageous vindicates bis honour. The accu- 
sation may be false, — but the coward is ovenyrhelmed with 
di^race. Even the injured is denied the use of stratagem 
or surprise in his own defence. He rrmst meet his antago- 
nist, however injurious, ^pon equal t^rms } s|nd, if he would 
preserve his honour, must pass through the hazard of a single 
combat fpr th^t purpose. His character for integrity may 
I^e blasted or entire, bi^t his estimatpn, in point of honour, is 
independent of either condition. 

<< In this example, the deviation froxn reason is monstrous, 
—but the dignity of justice is made %o stoop to the caprice of 
fashion } and so long as the private injury is suffered to have 
its effect, the petulance or fo}]y of one person may drive 
another from his place in society ; so long as the magistrate 
cannot preserve tbe citizen in his state, so long the ifyured 
citizen must be allowed to defend himself and to adopt the 
(fihf means which are effectual for thai purpose. 
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« To reform this abuM hu$ been justly considered as an ob« 
ject of great importance in the policy of modem nations. 
Bttt attempts to this purpose hare begun^ perhaps, 4a the 
wrong endf by dentmciations of severity against those who, 
finding their honour invaded, take the ordinary n^ay of pre- 
venting or repairing the wrong with which they are attack- 
ed. If men are, by vulgar caprice, made accessible to ah 
injury, of the most serious jiature-.to an injury whith 
a magistrate cannot repair, it is ^ teo means Just to re- 
strain them from the only means of defence that is left in 
their power. This being evident to the general sense of 
mankind, the. only e£F^t of severities denounced by the law, 
in most countries, against the injured^ as well aS' tne aggres- 
sors bas been to oblige courts of justice to fall upon measures 
to evade the rigour of that very law thej are required to ap« 
ply." 

It is. hardly necessary for me to pursue this quotation 
farther. 

I have read you the opinion of a Philosopher and a Clergy- 
man. I will now read you the opinion of a Philosopher, a Law- 
yer, and a Judge^ one most eminent too in all these charac- 
ters, and who, for a long period, occupied the seat of justice 
inthis country, and in the very Court in which we now are as- 
sembled, and will continue to adorn and improve its jurispru- 
dence. as long as the Courts or Law of Scotland shall remain 
established ; — I mean Lord Kames, who, in one of his most dis-^ 
cursive and elaborate works, has given, by far, the most de- 
cided opinion of any to which I have yet alluded. I quote 
from the Sketches of the History of Man, {Kame^ Sketches^ 
Vol. I. p. 386.) " Is duelling a crime by the law of nature ? 
A distinction is necessary. — If two men, bent to destroy each 
of them the other, meet armed, and one or both be slain, the 
act is highly criminal: It is murder in the strictest sense of 
the. word. — ^If they appoint time and place to execute their 
murderous purpose, such agreement will not be more inno- 
cent than an agreement among a band of robbers to attack 
every passenger; they will be abhorred as unfit for civil society. 
But a duel,which an affront forces a man upon, for vindicating 
his honour, when no, satisfaction is ofiered, or no proper sa- 
tisfaction, is very diff^erent. I cannot see that the person qf' 
fronted is gmtiy of any crime ; and if the person who gave 
the aflFront have offered what he thinks full satisfaction, / 
see no crime on either side* The parties have agreed to de- 
cide, their quarrel in th^ honourable way, and no other per- 
son is hurt. If it be urged that duelling is a crime ngainst 
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Akt 4Ule, which h Mt^r^iited ia ihe .Ihr^ iof its subjects, I 
an&wisr, that individualiS are t«n|iitl«d itobe protected by the 
states but that if two men cravit^g that profiection, agree to 
end the dispute by single cpfnbat, the atate has no .concern. 
There is nothing inconsistent with the laws of society, that 
men^ in.an affair of hQiSaowr, should lesenre the.pi*bilege.ofa 
duel ; itnd, for that reason, the privilege may justly be un- 
derstood as reserved by every man when he enters into society. 
I admit that the using the privilege on every slight occasion 
cannot be too much discouraged.; but such discouragement, 
if duelling be not Gi[iminal, belongs to a court of police, not 
to a court of law. — What then shall be said of our statutes^ 
— Observe, he speaks of our sM^de Imv ctUme ; and con- 
siders that there is no crime, unless bv means of lA.^'^^ What 
then shall be said of our sts^tutes which punish with death 
and confiscation of moveables, those who fight a single com- 
,bat without the King's licence ; and which punish evien the 
giving or accepting a challenge with banishment, and confis- 
.oation of moveables ? When a man thinks his honour at 
stake, fear of death will not deter i\\m from seeking oedress; 
nor is an alternative l^ft him, as thj& bearii\g a gross aficontis 
h^hly dishonourable in the opinion of all the world. Have 
we not instances without number, of men adhering to the 
.s^p^osed orthodoxy of their retigious tenets, unawed by 
flames and gibbets ? How absurd, then, is it in our legisla- 
ture to punish a man for doing what is indispensaUe, if he 
wi$h to avoid contempt ? Laws that contradict honest prin- 
ciples, or even honest prejudices, never are effectual : nahare 
revolts against them. And it is believed, that these statutes 
Juve never been effectual in any one instance, unless, perhaps 
to furnish an excuse for declinmg a single combat/' 

With these authorities, and with the inward authority of 
the sense and obvious reason which they convey, I think I 
may be allowed to say, that I was startled at the very br^uul 
proposition on which the learned prosecutor rests his daim 
for a verdict of Guilty, and of Murder too, on the preaent 
occasion. He does all but admit indeed, that if there be mny 
case in which killing in a duel is not murder, and not even 
criminal, it is the case now before you ; and lus proposition 
amounts, therefore, to this, that, m point of fact, a man who, 
in any given or imaginable situation, shall have the misfor- 
tune to kill his antagonist in a duel, shall be adjudged guilty 
of the crime of murder. I must hold him as stating this of 
the most favourable case that can be suggested, for I .will 
not do the present case the injustice of supposing that any 
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can be un^aginqd stronger— or so strong. But take any case 
— ^suppdse, an. ofgcer of high rank^ al; the head of his regimc^nt, 
"beaten, kickedf spit on, reviledj and trampled .on, by a man 
of his' own condition, and of greater bodily strength, — aU de- 
mands of apology, or satisfactory explanation rejected with 
contumely^— -reduced, therefore, to the alternative of choosing 
between being expelled. from his profession, hooted and point- 
ed ^t in society, or giving a meeting to his enemyt but^if 
he does give a meeting, deploring the necessity i—rwHile 
discharging from his mind all bitter and malignant feeliQg* 
but bound to preserve his life, and that which renders life 
precious, — ^he calls. this person to the field, and there has the 
misfortune to kill him —that man, we are told, is to be sus- 
pended on a gibbet as a murderer ! Why were such a doctrine 
precisely enacted by the legislature,-— did those statutes still 
subsist on which alone the Learned Judge^ whom I have quot- 
ed, fastens the reproach of teaching such a doctrine,-:- 
even then, I would call upon you to disregard .them,^I would 
say to you with truth, that they had been abrogated by, a 
contrary usage^ and by that change of times and manners, 
which we know, in this country, can eflFectually wipe away 
all penal enactments, whether formally repealed or not. 

. I do not wish, nor do I think it necessary in this case, to 
go into details or arguments of a debateable description ; 
but I cannot help, in passing, venturing to say to you, in 
broad and general terms, that I conceive the criminal law of 
this happy country to consist, not in the barbarous and im- 
placable severity of its antiquated statutes, not in the severe and 
impracticable doctrines that may still retain their places in 
bopks of law, even of the greatest authority ; not even, 
I say it with great submission, in the dic^a that may fall from 
the lips of those high and stern magistrates, the Judges of the 
land, who are bound to assert all the severity of the code 
which they are appointed to uphold, and in their places 
to countenance or sanction no relaxation of it, however hard 
and inoperative in the correction of criknes it may be. But, 
I say, the criminal law of this happy country consists in the 
authorized and approved practice of its courts of criminal 
law, — as this is ultimately embodied in the popular, admired, 
and consistent verdicts of juries. I am far from saying 
that juries have any dispensing power over the law. I 
am far from saying, though that has been said, that 
they have a rightful power to disappoint the law, where 
its sanctions have been plainly incurred. But, I say, that 
where the verdicts of juries have met, for a course of 
time, with the general approbation of the community, 
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and the sanction of the Courts under whose aathori^ Ih^ 
are pronounced, — ^when they go on in an uniferm seriest 
and aU point one way, they then make and oonstitnte that 
real and practical law, on which all the subjects of the land 
are entitled to rely, and on the administration of which the 
people, with the greatest security, may depend. And, in 
truw, it is a proud and fortunate circumstance for this coon* 
try, diat such an institution as a jury should ezist* with 
power occasionally to temper the severity of that law, which 
a court of another description would too inflexibly enforce, 
and thus silently to abrogate statutes, or maxims of 
common law, which the course of the times, the progress of 
manners, the disappearance of some crimes, and the rise of 
others, may have rendered inapplicable and unnecessary; 
that such indications of the temper of the people, that such 
manifestations of the feelings and views of those who are se- 
lected irom among the people to represent it, and decide on 
the fate of their brethren, should be allowed, by means of 
a refusal to enforce them, to guide the Legislature to the re- 
peal of particular laws, or to the enactment of new ones with 
mitigated penalties. 

And, Gentlemen, I perceive that, in a neighbouring coun- 
try, where the criminal law is almost entirely statutory, 
and the authority and construction of it, therefore, greatly 
more precise than with us, with whom the whole code is more 
of the nature of common law, this power of juries is not only 
recognized as existing, and winked at by Judges, but is sub- 
scribed to by them, and applauded not only by the country at 
large, among whom these juries have never been known to 
have lost their credit, but even by the Judges themselves, 
from whose dicta they occasibnally dissent. 

Why, Gentlemen, there is one familiar instance of this, 
which has lately and frequently been brought under the view 
of the Courts, and of Parliament, — I mean the difficulty, or 
rather the impossibility, of finding juries to execute laws 
which have become too severe for the age. I mean par- 
ticularly that common topic of complaint, the unreasonable 
severity of making stealing to a very small amount a ca- 
pital offence, while a small occasional lowering of the value of 
the articles stolen would reduce the crime to what is called a 
clergyable or venial felony. In these cases, it has been of- 
ten noticed and complained of, that juries, in the lace of the 
most undoubted evidence, are constantly in the practice, when 
obliged to convict, of bringing in the article as not worth 
the tenth part of its real vaiue. The late Sir Samuel Ro» 
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millf 9 m hi» well known diicourae on the criminal lnw^ mves 
ft Tadt variety of auch caaesi where things were proved to 
have been sold by the thief for ten^ twelve, and sixteen 
guineas, and a Jury hits found them to be worth oidy 
d9iL There is one instance, too, where in a theft of a ten 
pound note, the Jury found the prisoner guilty of ateal- 
iog to the amount of 898. only ; and one Jury is men- 
tioBied, before whom two men who were found guilty oon- 
junctfy of the same theft, were yet convicted variously^ 
one being found guiltv of stealing to the amount of 398. and 
the other of 50s. which astonished the Judge, till, on inqui- 
ry»iie found that the man found guilty of stealii:^ to the a- 
mount of fiOs* had formerly been oefore a number of that 
jury .at a Quarter-sessions for other offences, and was, there* 
fore, thought deserving the higher ^penalty of the law, while 
the other was for the first time before them, and was, there- 
fore^ convicted for the lower. 

But these practices, irregular as they are, have received an 
esbtraordinary sanction, in the wav they are spoken of, by the 
0reatand most popular writer on the law of England — I mean 
nhckstone. He says, *< It is true, that the mercy of juries 
will often make them strain a point, and bring in larceny to 
be under the value of twelvepence, when it is really of much 
greater value } but this, though evidently justifiable and pro- 
per, when it only reduces the present nominal value of money 
to die ancient standard, is otherwise a kind oi pious perjury^ 
and does not at all excuse our common law in this respect 
from the imputation of severity, but rather strongly con- 
fesses the charge." (BladceUme's Cam. Vol. IV. p. 239.) 

Now, this is the language of a Judge and a master of the 
kw, of one of its greatest oracles and brightest ornaments i 
and he tells you^ that this practice is a pious perjury 1 recog- 
nizing it as quite familiar, done daily with the acquiescence 
of courts, and neither entailing reproach on juries among 
their neighbours, nor exposing them to the censure of their 
legal superiors. 

He calls it a pious peijury I as we say a pious frauds 
meaning something commendable on the whole, though not 
in all its bearings, conformable to strict precept. 

I might quote instances of, this kind in our own prac- 
tice. We had once a statute^ Gentlemen, now abrogated, by 
which juries were tied down^in distinct terms/ to convict a 
person of murder, whether they thought her guilty or not, 
provided certain presumptions of guut, which the Legisla- 
ture had chosen, when found together, to take as absolute 
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proof, should be fouDcl to concur. I mean the statute of 
William and Mary regarding child-murder, declaring that if 
it should be proved, that a woman had not reveatod her 
pregnancy, or called in help at the birth, and the child was 
afterwards missing, these circumstances concurring, should^ 
in all cases, be taken as proof of child*murder. 

Many convictions were got under this statute: But as a 
number of cases arose, where, from false modesty, accident, 
or otherwise, all these supposed infallible criteria concurred, 
without the guilt of murder having existed. Juries came- to 
boggle at such an enactment ; and, accordingly, it was abro- 
gate by their uniform refusal to execute it. Ail our late 
writers distinctly say, that of late years, no convictions oouM 
be obtained under that statute. Nay, I remember myself, 
in the early part of my practice, of two cases where the 
statute was libelled on, in one of which the jury stated, that 
they would not convict on the statute, and -found the prison- 
er not guilty, and the judge approved of their verdict. And 
in another case, I remember a Depute-Advocate was reprov- 
ed for bringing such a case to trial, and the judge told him 
plainly, that if he did proceed on that statute, he would 
take care there should be an acquittal. 

Accordingly, that statute, by an act of laudable and praise- 
worthy contumacy on the part of juries, was abrogated in 
actual practice, before it was repealed by a recent act of the 
Legislature, which declared these circumstances to infer only 
a simple felony, punishable with imprisonment. 
- But though I refer to these cases to let you understand 
what I apprehend the law, and the practice of that law, ac- 
tually to be, I am Tar from saying, that they afford a prece- 
dent which is, in every case, or lightly to be followed; 
for though a jury has been commended for finding a thing 
which is worth many pounds, of the value only of 89s., nay, 
for even finding, as in the case of the accession to the same 
crime, that it was, and that it was not of a certain value, I can- 
not but acknowledge, that the frequent assumption . of this 
extraordinary and perilous power, by which, if exerted, 
except in extraordinary cases, the stability of the law would 
be gone, is by no means to be approved. But I do say, that 
even this is within the constitutional power of juries, when 
connived at, or openly recognised by high judicial autho- 
rity ; and I state this case of extraordinary power in order 
to show you that what I now contend for falls far within its 
limits. I do not require you to find that Sir Alexander Bos* 
well did not fall by the hands of the prisoner at the bar, but 
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only that he did not fall, by his malice. — I call upon yoQ to 
give in a verdiet of no untruth, directly or by implication. I 
ci^— «nd I think I cannot call in vain, — that you will 
not allow your verdict to be any thing but truth ; and I tell 
you, that you cannot be ccMnpelled to say that the prisoner 
wickedly and maliciously slew the unfortunate gentleman 
if you sincerely think he did not, — ^if you are satisfied that 
he dew him without malice, anger, or hatred, in the ren- 
counter ; — in short, that the very reverse of all these feel- 
ings burned in his bosom towards the unfortunate ^entle^ 
man at his death, before his death, and after his death. 

The true point, then, is. Whether there is evidence that 
he killed him maliciously ? I need not read authorities to 
you upon this-subject. Without multiplying these^ I have 
marked a passage in Mr Hume's* work, in which he de- 
scribes that which forms the essence of all crimes, and to 
which alone the evidence in all prosecutions must go. He 
begins (chapter 1st) with the explanation of the nature 
^ of that dole^ as it is called, — that corrupt and evil inten^ 
tion which is essential (so the light of nature teaches, and 
so all authorities have said) to the guilt of any crime. Now, 
in delivering this precept, those authorities arc not to be 
understood in this sense, as if it were always necessary for 
the prosecutor to bring evidence of an intention to do the 
very thing that has been donct and to do it out of enmity 
to the individual who has been injured. lii this "more fa- 
vourable sense to the prisoner, the maxim cannot be receiv* 
ed into the law, for it would screen many great ofienders 
from the punishment of their transgressions. And I think 
it is only true in this looser and more general, but a prac- 
tical and a reasonable, sense, in which an English author of 
the first judgment in those matters (Judge Foster) has ex- 
plained it; that t?ie act mvM be attended with such circum^ 
stances as indicate a corrupt ami malignant disposUiofi ; a 
heart contemptuous qforckr^ and regardless of social duty.'*'' 

This, Gentlemen, is what you must find proved before 
you can find any one guiltv of a crime. That which ren- 
<ders any action a crime is, that it proceeded from an illaud- 
able, improper, criminal, malignant design. 

Now, with great submission, I take this, in every case, 
to be a part of the evidence, and as such, competent and 
proper tor the determination of a jury, — assisted, no doubt, 
by the opinions of the learned persons who preside in the 
Court, but only taking these as opinions to aid them in 
forming their own ; so tbaty on a view of all the evidence. 
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the jury is to say whether they are convinced thak 'the pri- 
soner is guilty or not. guilty of that malignant purpose or 
contemptuous disregard of law and order, whidi forms the 
undoubted essence of every crime. 

It is no doubt true, that, in our lawbooks, it is laid down, 
that killinff in a duel, however fairly that duel may have 
been conoucted, is and ought to be considered as murder j 
and there are two reasons to explain how this, I miist say 
too unqualified proposition, has been allowed to stand in our 
books of authority. In the first place, it is derived from a 
period of society, when our statutory law did make such 
a^declaration $ and one of the causes of its severity was, that 
the manners and customs of the times were such as to justify 
the enactment. For it is well known to every one, that 
there was a period when the abuse of duelling became a mon- 
strous and flagrant evil, and when, out of mere wantonness, 
vanity, and folly^ the lives of the most valuable dtizens were 
sacrificed, in consequence of its prevalence, for causes equally 
fantastical and barbarous. I believe it is mentioned some- 
where, that, in the short reign of Henry IV. of France, no 
fewer than 4000 sentlemen were slain in duels ; and it is 
quite well known, that, during the sixteenth and seventeenth 
centurieS) the same practice prevailed to an intolerable ex- 
cess in these islands. That was the date of the law in question ; 
and the history of the origin of these dicta of our lawyers is 
•till preserved. How they have been preserved long after 
die lapse of the circumstances by which they at first were 
justified or required^ is a question which probaUy will not 
require much explanation to those who know how tenacious 
lawyers and law-writers are of ancient maxims, and even 
of ancient prgudices; — how unwilling lawyers of every 
degree are^ to acknowledge the imperfection of that law, 
which it is a part of their duty to uphold and mag- 
nify; how willing to say, that recourse to a Court of 
law supersedes and renders unnecessary any other ap- 
peal ; and, therefore, on that rash and false assumption, 
to build the conclusion, that any other appeal* if attended 
with danger, or terminating in death, must be criminal and 
murderous. Nor should it be forgotten, that it may with 
eoiiie reason be maintained, that the most severe sanctions 
of the law should still be held out for the terror of ofiend- 
ers;^— that all such killing should be taken, in the first place, 
for murder ; that the act should be held as prima Jbcie illegal, 
and should have the effect of putting him who commits it to a 
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proof of the circumstances which make his case an excep- 
tion from the ordinary rule. 

I have stated this rather as an apology for the law, than as 
a justification of it. For I will take leave to say, that it would 
be the greatest libel on the law, to hold that, in consequence, 
not of any statute declaring duelling a capital offences for 
there is no longer any such statute, but, on the common law 
of the land, aU killing in a duel shall be regarded as mur- 
der i in other words, that the crime of maliciously and treii- 
cherously killing another person shall be predicated of all 
those who kill in a duel, although there is no appearance of 
malice, or of any improper motive whatever. No opinions, 
no law, no rule of practice, no human authority, I say 
with confidence, can either compel or justify a jury in find- 
ing a man guilty of killing maliciously, who is proved not 
to have had any malice,-— not to have had any bad mo- 
tive, though his conduct has been sifted to the uttermost 
It would be, of all preposterous notions, the most preposte- 
rous, and of all absurdities the most extreme, to say, that 
the law requires a jury to save themselves from peijury, by 
perjuring themselves to convict the innocent I You are bound, 
it is said, to find the prisoner guilty of maliciously killing. 
But I say that if you think he did not kill maliciously, you 
are plainly bound to acquit him ; and that y(m would be 
guilty both of murder and peijury if you did otherwise.* It 

* This argument inight be put in a more technical^ and perhaps • 
clearer^ though less popular way^ as follows. The essence of all crimca 
being the dote^ or nuJus animus, from which they proceed^ it is obvious 
that when we say that all killing in a duel is murder^ we can mean only 
that the circumstances of deliberate appointment, and the intentional 
use of deadly weapons, are sufficient indicia from which to infer the ex« 
istenee of such d<^, or malice. But the questicm, of what inducia shall 
be sufficient, jin any case, to establish the existence of a criminal pur- 
pose, is plainly a question of evidence^ and as such must, ex necessitate, 
he within the province of the jury. The Court may give it as dicir 
opinion, generally, that the concurrence of such indicia raises a presump^ 
tion of malice, — ^but whether such malice is actually proved in any par* 
ticular case, it must always be for the jury to determine : And to fix ah* 
solutely, and ab ante, that, upon proof of such indicia, the jury must ne« 
cessarily find the malice proved, would just be doing, on this branch of 
the common law charge of murder, what the statute of William and 
Mary was held, very oppressively and unjustly to have done as to the 
charge of child-murder under that act* It is obvious, also, that to 
hold any such doctrine to be a fixed and binding part of the law, would 
be substantially to remove from the jury the cognisance, not only of the 
general guilt or innocence of the accused, but also of the most important 
part of uie evidence. hy which that was to be determined. Consistently 
with that doctrine, indeed^ a jury ought not in any such case to find the 
prisoner guilty, or not guilty ; but should be limited to find merely that 
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is necessarily a matter of evidence^ whether a prisoner hy 
contracted the guilt of preconceived malice, and murder ensvt- 
ing from it, or whether he has only incurred the involuntary 
and inevitable misfortune of taking away the life of another 
person, against whom he had no malice $ and that, in order 
to render his own life tolerable, and to protect that st^te in 
society which he held, and his family, character^ and nam€r, 
— ^which a man must always be entitled to protect, where, 
by the fault of another, they have been endangered, at the 
hazard and at the expence of that party's life. 

Nor is this new law. The Prosecutor, indeed, has told 
you, that life is so precious, that it is not to be lightly in- 
vaded, that no notion of violated honour, that no gratifica- 
tion or soothing of wounded vanity, can justify the taking it 
away ; and he has gone so far as to tell you, that there is no 
ground on which deliberate killing can be justified, except 

it was proved or not proved that he killed another in a duel ; — for this 
is the only matter upon which? according to this system, they can pos- 
sibly have any right to decide. 

The doctrine of the prosecutor, indeed, leads obviously to the 
same undue limitation of the powers of the jury in cases of this 
kind, as was long maintained in cases of all kinds by the practice of .pro- 
nouncing special interlocutors of relevancy. For if effect be given to the 
supposed maxim of law, that all killing in duels is necessarily murder, 
the result must obviously be the same as if, in every charge of murder 
in such circumstances, the Court had found specially, that the fact of 
the pannel having killed the defunct in a duel, was, per se, relevant to 
infer the guilt of murder, had repelled all the defences of the pannel 
that did not resolve into a denial of the killing in a duel, and remitted 
the libel, as found relevant^ to the knowledge of an assize, with instruc- 
tions to confine themselves in their verdict to the fact of such killing 
only. If such a deliverance would be contrary to the rights of the jury, 
and of the prisoner, which no one it is supposed will now dispute, it is 
difficult to see how the doctrine of the prosecutor can be saved from the 
same imputation. i£ the law be absolutely and clearly as he says it is, 
it is plain that the enforcement of it would lead infallibly to the same 
results with the interlocutor that we have imagined. The only differ- 
ence between the exploded practice and the present would be, that the 
law, which certainly ou^kt to be enforced, if it ought to be recognized as 
law at aU, was enforced by such interlocutors,' and may be evaded and 
disappointed by our modefrn forms of proceeding. It is humbly con- 
ceived, however, that the maxim relied on by the prosecutor is not a part 
of the law by which a jury can be bound, but the result merely of the 
traditionary opinions of judges on the weight due to certain indicia of 
malice or criminal purpose, the true value and effect of which it is the 
right and the duty of tne jury to determine in every particular ca^. To 
hold otherwise, would be to hold that it was equivalent to sl standing' spe* 
eial interlocutor of relevancy in every case of killing in a duel,— and that; 
in every such case, the jury were bound to act under the implied limi- 
tation of such an interlocutor as we have above imagmed. 
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that of selUefbncei by which he raeans, in deftnce of our 
lifet sacrificing the life of another. 

Gentlemen, this is not the law. A man may deliberately 
and intentionally kUl in defence of his own life undoubtedly i 
but he may also deliberately kill in defence of his property, 
where no personal violence is meditated i — a woman may 
deliberately kill in defence of her chastity; — a soldier may 
deliberately kill in defence of his post — a common sentry 
placed upon guard at the door of a field officer $ — nay far- 
ther, a private citizen may deliberately kill in order to 
prevent a suspected icriraiual from making his escape, or 
to prevent a rescue. The cases, indeed, are numerous, in 
which our law recognizes the deliberate sacrifice of life 
for the preservation of certain rights; but there are other 
cases, besides those of the character now mentioned, which 
seem to afford a direct legal warrant for putting life to 
hazard. This also may be done for the protection of the 
person from supposed or eventual danger } nay, even of pro- 
perty from probable invasion or destruction. Now, will 
any man say that there can be reason in that law which re- 
cognizes my right to shoot at a person who is carrying away 
an empty box, or even a purse full of gold — take it any way 
you please— -and yet holds, that he may not lawfully kill 
for the preservation, not of a pitiful portion of useless 
wealth, but for the preservation of all that renders wealth, 
society, and existence itself tolerable ; and this too, where 
the. person sacrificed can be shown to have been, in some de- 
gree, in the wrong ? 

If a person comes to the door of a post-chaise, presents 
bis pistol, and asks your money, you may lawfully shoot him 
--^you may lawfully shoot him, if you act upon a reasonable 
belief of danger. Even if his pistol should turn out not to 
be loaded, and so it appears that he never intended to shoot 
you, still your shooting is lawful. If you see a person 
packing up your, property, or breaking into your house, 
and carrying it away, you may lawfully shoot him. Why ?— 
just because you are entitled to say, I value more the secu- 
rity of mv property, even when placed in unreal danger, 
than the life of the person who has put himself in opposition 
io my rights, such as they are. But, if a person has done 
that which has placed me in the dilemma of either shooting 
at him, or of living as an outcast from society— of being 
exposed to all manner of insnlta and contumelies«-of being 
excluded from all honourable pursuits and professions--- 
shrank from by my ancient friends—the cause of blushing to 
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my reUitioiUy and sorrow to my cbil^ren-^e staia «f an 
honourable name, and a hopeless outcast, and exile firom 
society — without hope, means, or chance of restoration — 
ig 1 say, a man, by an act which is unlawful in itself^ has 
placed me in that situation, can it be said, there being no 
malice in my heart, no means of defending my rights but thisy 
no possibility of my subsisting otherwise on the earth without 
scorn, and all this by the unlawful act oi another i— I ask 
you, if, under these circumstances, I do not take my enemy 
off by assassination, but merely expose his life to the same 
risk, as my own, and that, perhaps, with many chancei 
against me, and he fall,— -is it possible that the law, wMob 
deals so leniently with other slaughters, should call that a 
murder ? I submit to you, that this would be a proposition 
altogether monstrous. It is fortunately one which will now 
find neither patrons nor protection in any quarter. 
. I do not say that all duels, if fairly fought, must save the 
person slaying from the consequences of unlawful slaughter, 
or even of murder. On the contrary, I admit^^ that, though 
duels fortunately are more rare than they were 100 years 
ago, and though I trust that a great proportion of them now 
proceed on justifiable grounds, it still is mucli to he feared, 
that, if an unlimited licence were given to them, and if the 
ordeal of a sifting trial did not await the survivor, there might 
be instances of abuses such as formerly existed, and were re* 
pressed by severe statutes, i would by no means place my 
cause on this footing. I freely admit, that there is a heavy 
presumption against that man by whom blood is shed. I 
admit, that I would come slowly to the conclusion, that blood 
has. been shed with innocence } and I ask no more than this, 
that I should be entitled to look to the causes of quarrel, 
and not be judged by dry maxims from books. I ask no 
more than that you would look to the practice of the times, 
to the recent proceedings of courts oi law, and, in every 
case, inquire whether you find, from the nature of the .act, 
aa proved, any indications of that malignant spirit, and <^ 
those inexcusable passions, without which, I say, there can 
be no crime,-«-withoot which, where life is lost, there can 
undoubtedly be no murder 

Accordingly, Gentlemen, I find that the course of prac- 
tice, ever since the real evil of duelling abated, has been ex* 
acdy conformable to what I think you must feel already^ not 
only justifies you, but laya you under the necessity, ofincpiir- 
ing what is the vindication in the present instance of the 
party accused. I have ahready mentioned that, in a short 



15S 

feign in Prance, 1000 gentleman ate iaid to hav^ fallen' ia 
doelling. It is a happy aod a delightfiil contrast,— and Tin*' 
dieatecf and explains the change of our statutory law, and 
deeisions, that is to be found in the moi^e recent periods of 
our history, — ^when I tell you that, in the longest reign ah 
most on record, that of tne late Sovereigfi of thene king, 
doms, there were only between 60 and 70 persons reckonra 
to have fallen in Great Britain, — I believe I may say in Great 
Britain and Ireland, in duels. I speak from a book perhaps 
of no great authority, but which, I believe, is pretty cor^ 
rect in that general statement ; and by which it appears 
that, in all that time, nearly 60 years, only about ITOduell 
were foiu^ht, i. e* 840 persons were engaged in such com^ 
bats, andout of these, between 60 and 70 were slain. 

Now, the first remark on this statement is, that there 
do not appear to have been more, in all, than between 
18 and SO trials on account of these affairs. In by far 
the greater number of cases, even though thus of a capi- 
tal nature, the law did not think it necessary even to 
bring the survivor to trial, the event having been so plainly 
and notoriously justifiable and inevitable. Of these 18 or SO 
trials, too, you will therefore understand, that they include 
all the bad and doubtful cases, and such as are to be 
considered the worst $ though, perhaps, one or two bad casai 
ttiay be supposed to have escaped^ Now, the first re- 
ttiarkable thing is, that, in all these instances, there were 
just two, I think, or at most three capital convictions ; and 
these are cases which strengthen the argument, and give one 
a notion of the sort of practices against which the ancient 
severity of the law a^inst duelling was probably directed. 

One, and by far me most palliated, was that in which a 
countryman of ours. Major Campbell, was unfortunate 
enough to receive and undergo the sentence of death for a 
duel fought in Ireland. This is the most mitigated case that 
occurs in the register of cenvictions ; but I am sorry to say, 
and I will do it with all tenderness for the memory of that 
gentleman, that it was a strong and bad case. The partie^ 
bad a quarrel, but separated afterwards for several hours ; 
they were proved to be cool and composed in the interval, 
especially Major Campbell \ they met again, and though they 
were quartered at the time in a garrison, where there werfe 
mutual friends, who could easily have b^en collected, they 
met in the night-time, without seconds^ and in a private roonu 
The only evidence, therefore, against the survivor was, and 
eotdd only b^ the general account of the antecedent quat- 
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rely and the wordi of the unfortunate gentleman who 
•laughtered, previous to his decease ; and on this last the 
conviction depended. It was clearly made out^ that the un- 
fortunate gentleman who died maintained, that the duel wac 
not fair, and said of his antagonist, that he was a bad many 
and knew that he had hurried him. 

. Another of the cases where murder was found > was a case 
of plain assassination. I forget the names ; but the parties 
met in the field* and when the one was going up to the 
other, apparently to salute him, or for some such purpose, he 
raised his pistol and blew bis brains out. That man was 
tHed, and most deservedly convicted, executed, and dissect* 
ed, as a barbarian and a ruffian ,undeserving of the privil^es 
or hame of a gentleman* 

Of the other cases which were selected for prosecution, 
some few have issued in a conviction of manslaughter ; and 
these are all uniformly of the worst description. The first 
on record is that of a former Lord Byron, and approaches 
somewhat, in its circumstances, to that of Campbell. The 
parties quarrelled, went out from a company of their friends 
into a room, without secondsf and, by the light of a candle, 
fought with swords, and one of them was mortally wound- 
ed — the survivor, admitting that he drew his sword, and 
made a lounge at the other, before he got his sword entire- 
ly out of the scabbard. This, therefore, was a very narrow 
case ; and on a trial before the Lord High Steward, a man- 
slaughter was found, the prisoner being discharged on one 
day's confinement. 

The greater part of the other cases are not reported, ex« 
cept in newspapers. But there is one case so reported, to 
which I beg leave to refer you, because, though it only occurs 
in a newspaper, it is one very famous, as being the first of 
those occasions on which judges admitted from the bench 
.the necessity and expediency of juries tempering the law, 
where, by necessity, judges have held themselves bound by 
it. I allude to that of Mr William Foe Purefoy, for kill- 
ing Colonel Roper in a duel ; and I may mention, in a word 
the nature of the case, that you may see how infinitely more 
unfavourable it was than the present; Purefoy was a lieute- 
nant in the regiment of which Colonel Roper was the colo- 
nel. The young gentleman had been guilty of some excess 
when engaged with his friends on a festive occasion, which 
called forth a pretty severe reprimand fi*om the commanding 
officer. This was resented by the former in such unmeasured 
terms, that Colonel Roper was under the necessity of bring 
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and sentenced him to be dismissed from the armj, and ren*; 
dered incapable of serving again. Th^t sentence being con« 
firmed by the proper authority t was read at the head of the 
regiment, in Lieutenant Purefoy^s presence, and carried into 
full effect. After this, he came up to the colonel, and told 
bim. that he was a coward, a ruffian, and a scoundrel. The 
colonel apswered, he had nothing to say to him, and tjarned 
on his heel. The same day he met him again, and said^ 
*< Do you now agree to meet me ?" at the same time shaking 
hia whip over his head, and saying, ** There is an earnest of 
what you may expect,^'— «and posted him. After some con- 
sultation, Colonel Roper was advised, as Purefoy had ceased 
to be in the army, and had the rank of a gentleman, that it 
was necessary to send a message to him. I'hey accordingly 
met, and Purefoy shot Roper dead on the field. 

This case came to be tried in the year 1794, before Baron 
Hotham, at Maidstone ; and that learned person, after sum* 
ming up the case, (this is always done by the judges in Eng- 
land,) spoke as follows : 

<* It is now a painful duty, which jointly belongs to us ; 
it is mine to lay down the law, and yours to apply it to the 
facts before you. The oath by which I am bound obliges 
me to say that homicide, after a due interval left for consi- 
deration, amounts to murder. The laws of England, in 
their utmost lenity and allowance for human frailty, extend 
their compassion only to sudden and momentary frays $ and 
then, if the blood has not had time to cool, or the reason to 
•return, the result is termed manslaughter. Such is the law 
of the land, which undoubtedly the unfortunate gentleman 
at the bar has violated, though he has acted in conformity 
to the laws of honour. His whole demeanour in the duel, 
according to the witness whom you are most to beb'eve, Co- 
lonel Stanwix, was that of perfect honour and perfect hu- 
manity. 

** Such is the law, and such are the facts. If you cannot 
reconcile the latter to your consciences, you must return a 
verdict of guilty. But if the contrary, though the acquittal 
may trench on the rigid rules of law ^ yet the verdict wiU be 
Iffoely in the sight both of God and Man^ 
The jury instantly acquitted the prisoner. 
Then came a remarkable case, one of the few that have 
been reported at some length, that of Captain Macnaraara^ 
for killing Colonel Montgomery, in which, I know not on what 
'grounds, the Grand Jury had found.a bill for manslaughter. 
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Tlmt h a pret^ string ca^e, though I do not inean to impute 
aiiy thing unfair to the gentleman who survived^ and I hope 
•Ull lives. It was a case of a foolish quarrel about a dog by 
^hicb the unfortunate gentleman, who was killed, happened to 
be attended when riding in the Park. The dogs having miarrel- 
led> Colonel Montgomery, who did not perceive that Captttn 
Mocnamara was near, came ini separated tb^m, and said, 
^ Whose dog is this f I will knock him down ;— >" on which 
Captain Macnamara said, *' Have you the arrogance to sat 
jtm w9I knock my doe down i you must first knock me down. 
Ad altercation took place ; Colonel Montgomery and his party 
rode up through Piccadilly, and Captain Macnamara follow* 
log him, sent a friend immediately to Colonel Montgomery, 
met bim the same day, and shot him dead on the spot. ' 

I only wish to dall your attention to the nature of the de^ 
fence in this case, which, I believe, was prepared (indeed I 
know it was prepared) by the present Loitl Erskine, who ap- 
peared^as his counsel, but was not allowed to address the juiy. 
The defence which he prepared was one which no British 
jury could resist. It states, '* I am • a captain of the Briti^ 
navy. My character you can only hear from others* But to 
maintain any character without situation, I mnst be respected. 
When called upon to lead others into honourable danger, I' 
must>notbe suj^osed to be a man who sought safety, bysub*' 
snit^ng to what custom has taught others to consider as a di»- 
l^cace.* I am not presuming to urge any thing against the laws 
of God, or of this land. I know^ tliat in the eye of reli^on 
and reasoD, obedience to the law, though against the feelings 
of the world, is the first duty, and ought to be the ride of ac- 
tion ; but in putting a construction upon my motives, so as to 
aacettuB the quality of my actions, you will make allowanoes 
for my situation. It is impossible to define, in terms, the pro- 
per feelinga of a gentleman ; but their existencid have support- , 
ed this happy country for many ages, and she might perish if 
they were lost." The jury instantly acquitted him. 

'.Now, if this was a Case ofJu&tifiaMe heat and violence, I 
do ask you what construction you would put on the present 
case' 

But there are two other cases to which I would call your 
attention,— one, from a very remote dependency of this em- 
pire, but which is known to have given several valuable men to 
the law. llie case was from India— Bengal, I think. It 
W4S the casje of Sheppard, * which was tried hsfore Sir Henry 

.»■.'*'■ 
f Sheppaid, Asiatic Register, Dec. 180S. Vol. X. p. 115, 116. 



Rimel^ the Recodbr of A»t Seltlevient I mosl b^b hy tltf 
iogy that this oaaeiiiMied ia a iiercUctof roanyiai^^bler ; ih^ugb 
by the way, I would observe), that if there be any authority- hi 
law for a duel b^g a orinw, itit either a nmrder or aothiBy 
at all. It is as much a departure from the authoril^ of law to 
find it manslaughter, 9b to fiDd4t49o crime at«lL ThtSyhowevei^ 
waa an aggravated case. A quarrel took place between two o& 
cere in garrison^ who chose to go out after a good long delay^«M» 
several weeks spent k the exchange of notes and *ao forlh,«-*ia 
the darky and to 6gbt by the light of a k»tern>hekl'by a black 
^rvant between them, without the inspection of a single Enrol* 
pean eye ;«>*r-oo witnesses wetre present, the offence of the pap« 
ty who suffered was of a very vague description,, onfy one wii^ 
jaess saying that he thinks be had heard Captam Philiipa 
speak lightly of Sheppard on some occasion or o4hen Oil 
this provocation the challenge ia giveo^ the partiea fight alooe^ 
(for the black servant was not evidence) in the .^h, aftd 
Captain Phillips ia killed almost on the apot. I quote lisi 
judicial opinion on this occasion, latber to show thebeM^ 
ness %iith which the judge spoke out, (what all judges in their 
hearts must feel, anid encourage juries to do,) t&» on ac* 
count of its applicability to the present case. Sir Hensy 
says, after stating that the crime of killing in a duel is nntf** 
dee: '^ At the same time, in compassion to human infirm 
mity, courts of law and juries haye been in the babk of maki^ 
ing great allowances for the circumstnucea in wltich persona 
called upon to fight a duel may have bees placed. . When H 
fellow^creature is put to death from motives of deliberate mm*^ 
lice, the law pronounces the crime to be murder. When the 
same, act is committed with the immediate influence of vio^- 
lent passion, it is perely accounted manslaughter^ Now, hi 
the case before you, it will he for you to consider wh^lier 
the present circumalances of society, aa applied to a gentle^ 
man and a soldier, do pot take away the particular chanioler 
of malice from the crime. A man is placed in a situation^ 
where, if he does not go out to fight » duel, he baa no prospeet 
before him in life, but that of contempt and ignominy.^ Sare^ 
ly, the feeUngs which are inseparable from such a situatioo^ 
may be supposed . to deprive a. man of self^-possession aod 
self-command, aa well as a violent gust of funsion. And I 
see no reason why the law should deny, nor do I believe that 
tke law does deny, the same indulgence, to those feelings, that 
it yielda to a bruud impulse, which it is the. chief obje<^ of aH 
huBian and divine institutions to control. In dechiring this 
opinion, I believe I go farther than moat judges have done. 



100 

Bat I hwte not formed it without mature deKberation ; «mII 
think it places the question of law, in cases of duel, upon 
more stable and more tenable grounds, than the .shifts and 
artifices which have been so generally resorted .to/' He 
tllen alludes to the other circumstances which deprived the 
one of a malicious character :-—^< Where it clearly appears in 
evidence, that two persons armed with weapoas have, gone 
out together, have fought, and that one of them has fallen, 
nothing more, surely, can be wanting to make out the facts of 
Ae case ; and it is in vain to struggle against them, or to seek 
te prevent them*" 

The only other English case I shall trouble you with, is one 
whkh I alao refer to, — not for the sake of that for which I 
might quote all the cases, the part taken by the jury-— but for 
die judicial opinions, which you see I am collecting and going 
over, in order to show you that tb^ Court not merely conniv-* 
ed at but encouraged the lenity of juries, and, contrary to tiie 
law of England, allowed circumstances to be left to the jury, 
which had formerly been held matters of law, and among 
irthers, the inquiry whether the killing was malicious or not. 

The case to which I tefer attracted much attention at the 
time. It was the case of Alcock, which was tried before 
Baron Smith, in Ireland, in the year 1808 ; and I quote it, 
in order that the very strong judicial opinion given on that 
4>cca8ion may be before you, for, in other respects, it appears 
a case to be contrasted, rather than compared with the present. 
It was a case of a duel between two candidates for an Irish 
county, where, as you may suppose, a pretty warm canvass had 
been going on. Tenants of a certain rank have votes in Ire- 
land. But, holding their lands by very precarious tenures, 
they vote in general with their landlord. One of these gen- 
tlemen had got the interest of a certain landlady, (for a lady 
was the proprietor,) and he therefore reckoned upon the te- 
nants. The other candidate, however, was more popular, and 
the tenants were rash enough to tender him their votes. The 
offence of the unfortunate gendeman who fell was, that he allow- 
ed them to vote for him. The names of the parties were Col- 
clough and Alcock* Alcock was the survivor — Colclough 
fell— Colclough had these votes tendered to him. Alcock, 
on finding this, came and remonstrated, in very warm terms, 
.on the impropriety and indecorum of such a proceeding. 
Colclough protested in the most solemn terms, that he had 
not solicited these votes. Alcock insisted that they should 
not vote for him. How can I prevent them i said Colclough. 
After fome words^ however, Alcdck said he must have satis- 
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facKJJh ; :< liieetihg was arranged^ and they foiiglit— -certainly 
before a l^^lentiful audience, fori believe niostof the voters at-« 
tended, so that there might be four or five hundred spectaton 
pf esent; Mr Alcock put on 8pecta6le8 before firing, which, it 
was proved, he did not at all times ^ear. This was remon^ 
strated against by the second of the other party, who said that 
he could not see his*father at that distance, (by the way^ it 
would be no great misfortune not to see one's fathef in such u 
situation;) They then fought, and Alcock was shot dead th« 
first shot.' This case, which created a great and perhaps verf 
reasonable sensation, came to be tried at the Wexford As-^ 
sizes« 

The charge of the learned jtidge, after the evidence had been 
concluded, states as follows. After observing that, in the earlier 
pan of the circuit, there had been many capital trials which 
had excited no interest or attention, his Lordship proceeds : 
•* How different is the case of the charge which we are now 
trying > Yet strip it of the trappings and aggravations, with 
which I know not whether party zeal, or a more justifiable 
motive, has sought to clothe it ;— ^and what does it amount 
to ? To a transgression with which we must, on the one 
hand, confoss ourselves to be alnK>st as familiar, f^ we roust, 
on the other hand, admit it to be highly culpaSle and iHe« 
gal. Two persons, dischiming and violating the ur::n:.*pal 
law, prefer paying obedience to a false and mistaken code of 
honour ; and one of th^sc disclaimers falls in a premeditated 
duel, forbidden by the law of the land, but which the erro* 
neous system of punctilio, to which I have adverted, enjoins 
in some instances, and permits in many more. No sooner 
has this melancholy catastrophe taken place, than the friends 
of the deceased commence a vigorous prosecution against 
the causer of his death. But some of these prosecutors we 
may presume, we even know, to have themselves been pre- 
sent, aiding and assisting, at the perpetration of what they 
now represent to have been murder ; — and, in* strictness of 
law, their representation is a just one. Some of those prose^ 
cutors we may conceive to have at one time been desirous that 
their champion should inflict the death which he has stiff^ered ; 
should do the very act for which they now prefer a capital 
indictment. If, abjuring the code of honour, and adhering 
to the rules of that which ^e are here assembled to adminis« 
ter, the prisoner or the deceased had declhied to send a mes^ 
sage^ or been tardy in accepting one, we may doubt whether 
these strenuous assertors of the law would not have scorned 
to associate with such strict observers of it ; and rewarded 



their pacific conduct with indelibly disgrace. Thus, on the 
object of their blame a bard alternative might be thrown—- . 
of being i?a^^d as a coward^ or indicted for a murder J* 

Theni after some remarks on tpe details %i the case, he 
closes his address as follows : 

<< However much andjustlj sac|i coiubatsare to be blam* 
e/cly you may more abhor the sanguinary notions which pro- 
duce them; and pity the victims of a law of opinion, which 
you strongly wish to be repealed. You may have sons^ you 
must have friends and relatives yourselves, and will be dist 
posed to ask this question of your consciences and hearts^ 
Whether the pride and infirmity of human nature might not 
lead you to wish that these would rather vioUte the law, than 
enduxe the scorn and ccmtumely of (Heaven fcnows'O'an un* 
sparing world ( or incur the slightest 0taih or blemish -oft 
their lu>nour, . You will wish to give the prisoner the benefit 
of these reflections ; bat whether you would be warranted to 
do to, is what I scarcely dare ingwir^,— rotherwise than bjr 
suggesting cases which I conceive to be airailar in their legal 
nature for the purpose of Illustrating and explainmg your 
duties here. 

,r ^^ If an oQicer^ at the head of his regiment, be called a 
coward and a scoundrel, instead of cutting the offender down, 
challenge and kill him in a duel, he is a murderer by law ; and 
if you are bound to find the prisoner Alcock guilty, you will 
be equally obfiged to return a verdict of conviction against a 
gal^lant officer, under tbe circumstances which I have described* 
Yet, on tbe other band, . the military punishment and intoler- 
eblejdisgrace^ which must inevitably follo\v from his submit* 
ting to the affront, it cannot be necessary for me to dwell up- 
on. . If 00 Aged, an infirm, a beloved and respected parent, 
be insultfid.aud r<$viled, or even strdck and beaten in the pre- 
Mnce of a sou, and thi» latter happen to kill the assailant in a 
liiiel, the tran^ction w^ll be murder ; and if you cannot ac- 
quit the prisoner, you could not acquit the child. Jf a hus- 
hwoA find his wife in t^e .embraces of another, and kill him 
jinarmed and. unresisting, this is manslaughter of the lowest 
pnd most venal kind. But if, giving the adulterer further 
itime for preparation, and a fairer chance for his life, he puts 
aims in his hands, aiui meets aud kills him in a duel, the of- 
ience, altering its character, becomes at once murder ; and if 
.you aie bound to convict the prisoner here, you would be also 
bound to a dpnviction in the case which 1 have supposed. Not 
becau&e m morals the criminality is equal ; but because both 
uffences are murder iuthe eje of law* But let me ask of 
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your coni^itticesaiidyourbetrtsiis m^n, coMldjoa convict Uic 
officer, tbe huaband, or the son ? > 

^ / wiU not rq^eaif lest I might seem to incukaie^ the atts* 
tere doctrine of the iaw* In ouce stating it, I conceive that I 
have sufficiently discharged my painful duty. Hty, even shtin^ 
where I do, I think myself warnmted in douAAng^ whether this 
doctrine is not a sort gf anomaiy in our co&i existing in 
theory, almost abrogate in practice^ by the acuteoess of the 
judges, the humanity of jurors,, the mercy of the Crown. Thi3, 
Isientlemen, was all I had to say. The evidence is before 
you. If you believe it, you have heard its legal results fronH 
tbe bench. You have the law of the land, bearing witnesft 
against the prisoner, on the one hand ; the law of upiniciin> o* 
the other, endeavouring to excuse them ; the one prescribing 
r^our ; the other suggesting 4nercy. It isjbryou topronomiee 
pphich cdUffOU mB, obey. The trammels of my office forbM 
my adding more. But there is another, a far better voice rtraH 
mine, to which, though I be silent, you may listen still. I 
mean that still small voice of which you read m Scripture, atf4 
w^ich addresses itself to the consciences of good and piou^ 
psen in the soft and soothing accents of clemency and pe^ce; 
Its dictates may be followed with a confidence tbe most itti* 

J>Iicit. It is the voice of Him who cannot err ; M^ho cannot 
eaid his creatures into error ; who, to justice without blemish, 
(Can unite mercy without bounds ; who, all critninal as we are, 
can acquit us, and yet be ju&t. To the influence of those se«> 
cret and divine monitors, and (as far as human infirmity can 
follow) of this divine example, I surrender you ; and commit 
the care of the prisoner at the bar. 1 wait with some an&iety^ 
and much impatience, for your verdict. Judge then whether 
I am impatient for a capital conviction." 

The jury in one moment acquitted him. 

This is all I have to say to you oh the precedents from' the 
sister countriest where, you will recollect, charges of tbisirind 
are stronger, because the crime stands upon statute in EngUnd. 
The Scotch cases are very few. There is^ 'no instmcej^ IdO 
gears of any conviction for fighting a duel in Scotland— »n<^ni^ 
ihat is, since the time when those causes existed which render- 
ed it necessary to pass the severe laws I formerly mentioned. 
The only three cases I am aware of are of a recent date. They 
are the cases of Lieutenant Rae in 1797 or 1798, Macdonell 
of Glaifgarry in 1798, and Dr Cahill'in 1811. All these were 
cases of acquittal ; and, ail of them, undoubtedly, were casek far 
less favourable to the prisoner than the present. 

Of the first case, no authentic record is preserved -,. but the 
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list of the jury is knoyir'n, and I may be permitted to mention, 
that it consisted of men as honQurable as yourselves, contain- 
ing the names of many of the leading gentry of this place. 
fTwelve of the jury were gentlemen of estate, and the remain- 
ing three were respectable citizens. That jury acquitted the 
prisoner, thpugh it appeared that the sufferer had not been 
inuch to blame, and the survivor more. 

The next case made more noise, and ha^ been more correct- 
)y, at least mpre fully, reported. 1 am unwilling, as the respect- 
able gentleman tried on that occasion still survives, ^o enter into 
the particulars of that case, farther th^n by saying, that it was 
admitted and proved, beyond the possibility of contradiction, 
^hat the unfortunate gentleman who fell, had not been at all in 
die wrong, while the other was decidedly and ^regiously to 
|>Iame in the origin' of the quarrel. Some little dissension oc- 
curred at a bail and supper in the North, betwreen Glengarry 
fund Lieutenant M'Leod; and it was the opinion of all the 
Mvitnesses that the latter gave no cause of offenqe. Glengsirry, 
imagining, however, that be had, and, being of a passionate 
tamper, indulged in the most unpardonable excess-es. This 
young gentleman, wearing the uniform of an officer* and in the 
public ball'room, w^s accosted in the most violent terms by 
^lengarty, on account of some fancied insult, such as that he 
imagined; M'Leod gave hini an impertinent look. For this 
^ause^ Glengarry sti'ucic this unfortunate young man with his 
l:ane, kicked him with his foot, and drbve him in di^race out 
pf the room. A challenge ensued, apd the parties met. Here, 
undoubtedly, by the advice of his respectable second, and with 
^lie help of his restored reason. Glengarry did confess the 
frightful excesses ipto which he had been hurried, and offered 
any apology — any atonement which was not inconsistent with 
the character of a gentleman. A condition was insisted upon, 
to whicli it was certainly bard, and perhaps impossible, for any 
gentleman to submit ; the young man ^ras advised to accept of 
HO verbal atonement, unless Glengarry should put t|ie whip with 
tfhrch the disgrace had been inflicted into his hand, and leave 
it to him to retort or not, as he tnight see cause. After much 
discussion, the terms were rejected — Glengarry went, out- 
be did not fire wide of hi^ mark or in the air, as Sir Alexan- 
der Boswell appears here to have intended, but fired into th6 
bosom of the iinfortunate young man, and his life fell a sacrifice 
in a short time after. A most respectable jury sat. upon 'the 
Irial. I shall read their names to you: , , , . •• . < 
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. James HamHtoiiy Esq. of Bangour, 
Sir Andrew Lander Dick of Fountainhall, 
Charles Brown of Coalston^ 
John Cadell of Cockenzie, 
Francis Buchan SjdserfiF of Ruchlaw, 
William Wilkie, younger of Gilkerstoo, 
James Johnston of Straiton, 
James Watson of Woodbank^ 
Thomas Sharp of Houston^ 
William Hamilton of Westport, 
Alexander Marjoribanks of Marjoribanks, 
Matbew Sandilands of Couston, 
Henry Guthrie, Writer in Edinburgh, 
James Home, Writer to the Signet, 
John Gloag, Merchant in Edinburgh. 

That jury tried the case ; and after a long and elaborate de- 
fence, the facts coming out as I have stated them, they return- 
ed a verdict, all in one voice finding the prisoner.no/^'fty. 
They accompanied this verdict with an explanation of the 
grounds of it, which has very properly been preserved, and is 
as follows : 

" The Chancellor of the Jury stated. That he was desired 
by them to explain to the Court, that the sole ground on 
ivhicb the verdict proceeded, was the anxious desire latterlj 
manifested by the pannel and his friend Major Macdonell, 
amicably to settle the matter, and prevent proceeding to ex- 
tremities, i>y making an apology, as the jury highly disapprov- 
ed of the pannel's conduct at the beginning of the unhappy 
dispute ; and it was fortunate for him, that the duel did hot 
take place so soon as intended, before any attempt was made 
to apologize, as, in that case, it was highly probable that they 
would have returned a very dilBferent verdict. At the same 
time, it was proper to observe, that the jury had no idea of 
finding, by their verdict, that what is called fairly killing a 
man in a duel, could ajflford, by itself, any defence against a 
charge of murder." And of this verdict, with this expIana-> 
t|on, the Court di(tinctly^ approved. 

I forbear dwelling on this i case. But I must say, that 
if you should find the prisoner at the bar guilty of any thing at 
all, and should niit give him the full benefit of that verdict 
of not guilty which Glengarry had from your respectable pre- 
deeessors, you will thereby, whatever degree of censure your 
verdict may truly be meant to imply, hold him out to the world 
as more guilty than the gentleman now mentioned. I cannot 
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imagioe, faowjever, thai tke cases will stao4 a in^nenl's cottpari- 
son ; or that yoii ivrill be ehhev askftd, or jourselves disposed, to 

fronounce a verdict touching hira by the wntence of culpable 
omicidcy or thus give the public any reason for beKeving 
l^iat) as Glengarry, in these circumstances^ wna iinaBknously 
found not gu]%, Mr Stuart's case must be naore nolkvottrable 
vhen you find him gjuilty in any degree* 

The last case which I have.mentioned (that of Cahill) occurr- 
ed in 1811, and arose out of an unfortunate quarrel between 
two young men, one a military surgeon, and the other a captain 
in the same regiment. There, too, though thecfaaracter of the 
survivor^ as well as that of his victim, appeared to be highly 
lionourable, the caulse of quarrel originated with him a He 
gave the first offence, and to the last refused to make 
49ny apology. Some trifling dispute arose at the mess, on 
account of Cahill having, contrary to the regulations of the 
iness, carried the file of a newspaper to his own room 
when sick. He lai^^hed at the matter, and vrhen informed of 
it by a friend of Captain Rutherford, (for that was tlie name 
of his antagonist,) he said that the thing must have arisen from 

{efsonal pique ; and upon being pressed to say whom he meant| 
e said, I don*t mean to say any thing coveriiy^-^-^I believe 
Rutherferd has a personal pique at me. Rutherford oaturriiy 
took this amiss, and no satisfactory explanation being offsred, 
the parties, the same evetiing, went out, Mith two very youn^ 
ineD as their seconds^ to a quarry in the neighbourhood, 
er some such miserable place. At that time, many oppor* 
tunities were given the young man there, but he would 
■ot apologise. They fired, and Rutberfbml was shot. Gs« 
kill #as brought to trial, and 1 hold in my hand the notes 
taken, bmh by my learned friend Mr Murray^ and bj ^Mr 
Mackenzie, of the statement made on that occasion by the 
iiearned Judge who prtoided, the Lord Justice-Clerk, now 
Lord President. '' His Lordship said," in addressing the 
Jiiryi ** that he wouM detain them but with a very few 
Wonls. Thb was a case of a very distressing and afflicting 
nmutfti It was particularly distressing to those engaged in 
its determiqution ; for it was impossible to disguise /the 
tnitb, that the manners of tlie times, and the feelings of the 

Cople, w«re here in direct opposition to the law of the 
id--^As to the facts connected with the present case,. ail 
parties were agreed* It had been proved^ and was adiMted^ 
riiat the deceased Captain Rutherford had been killed, by a shot 
fired at him by the prisoner. His Lordship considen^ il bis 
botuidten duty to tell ^e jury that there could be iio doubt as to 
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the hw of Scodflnd, which decUrtd, that whertone iftmi kjHled 
another id a cbliherate duel, this was as much to be regarded 
as a homicide, as if the deceased had met his death in any 
other criminal way. There being no doubt as to the law^ 
there would, in any other case, be as little as to the verdict 
Bui it was impossible not to see that these were circuinstances 
which left a doubt T|iese circuo^siaiices were before the jury ; 
and it 'Wasfor themtojudgey whether the law woi offlicaole io 
this coH, and w hether they would strictly carry it mto effect 
There was one circumstance, however, which bis Lordship sat4 
he would nientiou, that might perhaps tend to relieve their 
minds of ditficuity, if ihey felt any. When the prisoner surren- 
dered faimsfclf in order to stand his trial, he was imprisoned on 
a diarge of murden After bis incarceration, a petition was 
presented to his Lordship to liberate hire on bail, but he re- 
fused this, as he had never known an instance of a person ao- 
cnsed of the crime of murder being liberated in that manner^ 
A few days after this, another petition was given in with comr 
$etU of the Public Prosecutor^ on which the prisoner was li- 
berated. In giving this consent, it was obvious, that the Pub- 
lic Prosecutor did not consider the charge against the prisooe^ 
as amounting to murder. The jury would perhaps consider 
it rather hard in him to come forward now, and ask the inflio- 
jtioa of a punishment, which corresponded with the crime of 
fomder." 

A verdict was pronounced, finding the pannel, with tw(^ 
dissentient voices, not guilty ; upon which the presiding judgf 
aaid, '^ Gentlemen, you have eiven a verdict such as was toUe 
expected on the occasion." i ou have in this speech as direct 
an encouragement to a verdict of not guilty as could well be 
imagined; and after the verdict is returned, you have the judgf 
deplaring that it was exactly what be expeaed. Is it possible 
ihen to holdy that our Courts now think that all killmg io a 
duel is necessarily murder ? ^ 

And now. Gentlemen, having detairied you so long on the 
Jaw and the precedents by which it is illustrated, I do not 
intend to go mmutely into the circumstances of the case. Look 
at the facts ; — I will not say the provocation given to Mr 
Stuart-*that would be a poor expression. 1 say look a^ 
the circumstances of unmerited and atrocious abuse ot w hieb 
this gentleman was made the victim, and of which, when 
be found that the author was his equal in rank, it was 
impossible for him to remain the patient victim, without in- 
evriing actual and merited disgrace, and giving credibility 
to those imputations which, till then, no one could believe 
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against bim. t shall follow the example of the l^ublic Pro- 
secutor in abstainmg from detail. But look at hh conduct 
throughout — Look at his forbearance, and the measures he 
took before he knew the party with whom he had to do-^i-his 
application to the Sheriff for protection after he was bound 
over to keep the peace — his regular application to a £ourt of 
law for the only redress that could be afforded against a priti* 
ter^ the real calumniators being in disguise. Lastly, look at 
his course of proceeding after he had a prospect of discovering 
the original papers, every part of which is now proved to have 
Ween marked by the most scrupulous propriety. Look at his 
conduct, so correct and proper, so moderate, temperate, and 
firm, in all that he did in getting these papers. He gave no 
proitiise to Borthwick — he paid no debt for bifti— -he left 
. Lira to act as he liked — Bo? th wick said, " I will save myself 
by giving up the authors!' Mr Stuart said in the most 
liianly manner, I will not tempt you to do an act of a doubt* 
ful kind. He had not the least reason to doubt that Bor- 
thwick had a full legal right to exhibit these documents; 
and in truth he had. He got the papers. But he did nrot pro- 
ceed instantly to vengeance. He took the highest acKrice 
that any man m his circumstances could procore ; and he follow- 
ed implicitly, temperately, and with perfect docility, the ifr 
atructions which the noble and excellent person by whom he 
was guided thought fit to give him. They together conducted 
the negotiation that ensued, with complete temperance and for- 
bearance. Renewed instances were given in the course of tbii 
of the extreme placability of his nature, joined, throughout, with 
the greatest manliness and resolution of character. In spite of 
those accumulated and long continued calumnies from which 
he had suffered so much, Mr Stuart was still willing, and 
authorized Lord Rosslyn to slate, not merely that if Sir Alex- 
ander Boswell would disown the papers, but that if, even 
avowing them, he would say tliat it was a very bad joke, of 
which be was ashamed, and that he meant no imputation on 
Mr Stuart's honour, even then he was willing to have receiv- 
ed such an apology, and allow the matter to proceed no far* 
ther. This was refused by Sir Alexander Boswell, be recog*- 
nizing himself, in the same instant, as the author of the song 
which has been so often referred to, and of other writings of a 
similar descriptibn^ — for all his avowals relate to a plurality of 
attacks. It is not a little meritorious that Mr Stuart should 
haye made such an offer ; for it is to be recollected, he was m 
possession of irresistible evidence of Sir Alexander Boswell*^ 
connection with all that had been written. 



Can any tbiiig^ then, 1 $ay,. be more boautiTttl^ wMf 
satisfactoiy^ more free of all aniBiosity^ bostilityi, or even of 
undue pride, or infirmity of Inimaa nature, thaa tliia i 

But these his.mostreasonableofFera being rejec^d, the courses 
be took, I* say, at once, wa» inemtabte. I do tiot plead for 
it the apology of provqcation. It was not done in beat of 
blood, or under the influence of any pamon^ criminal or ve« 
ttiai. It waa the deliberate act of a wounded heart, and a 
mind convinced and overwhelmed, with the seujfe of its absolute 
necettityv In the long vista of bis repeated meditations, in the 
cool anguish of nights and days, he saw and felt that be could 
not live without doing that which brought bis own life into ba« 
zardy and, what toliim was more painful, brought the same dan- 
ger to bis enemy. He was actuated by no violence, no beat of« 
feeling; bis actions now were only in unison with what his . 
words had been hefore; and these showed that his motives wero. 
pure, defecated from ai>y stain of anger or.malignity. From 
first to last, there is proof that bis heart was overwhelm-.' 
ed with the painful sense of what he bad unwillingly done to 
the unfortunate man who iojtired him; and if his courage and- 
firmness are undeniable, while exposed to danger, the relent* 
Higs and kindness of his heart are equally displayed when it 
was over. What he said to Mr Listou and to Lord Rosslyn, 
is confirmed by that most pathetic interview with Mr Gibson, 
when he exclaimed, *^ Would to God I Itad taken aim, and 
then I might have missed him 1" When you compare that 
with the scenes and recollections which had led to it; when 
you find him agitated and overwhelmed, you must be satisified 
tbat slaughter was not wished for by this person, that nothing 
was desired by him, but the restoration of his own dignit;^ | 
you must feel, that the fatal act was forced upon him, as ir* 
resistibiy as if be had been the involuntary executioner of a 
judge's warrant, or a being doing the behests of a higher power. 
This gentleman, who was called, in language that disgusts smd 
astonishes one, even in the repetition, sometimes a coward, 
and sometimes a ruffian,-"who as a coward should have« 
esulted in bis safety,— >as a ruffian have triumphed over his fallen 
foe)«-*»wbat does be do in this moment of instinctive feeling I 
Why, Gentlemen, you fiudhim dissolved in speechless grief. He 
cannot express in language the misery he feels, upon witnessing 
the. fate to which bis unlucky hand had just consigned his ene* 
my* His. emotion^ indeed, resembles more thenpeltiugs of 
a female bosom than the agitation of a male- When forced 
from this scene of distress and danger to him, and drivep tc^ 
a foreign land for his immediate safety, we there find him stilt 
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fvammtdhj bit inetoMbolj rpSactbny; anil vkrn Mr ADtn 
commuiiittates lo Vm the certainty that Sir Alai^rtlder Boi- 
well was dead by his bands, las bnrst of giicf is oveswhebniiv. 
stod frightful ; and when he tries to relieve him by die aoasi- 
d^ration, t^at Sir Alexander's death ^9B bvought upon hion 
by his own act» while he (the prisoner) was free fiom evil de*-. 
sigffly and forced to what he did, his conduct again isr a d^mon*. 
stration oi the purity and kindtiesaof his soul ; for what dees, 
he say ?-— Does tUs heartless rufian exult in the agonies of 
bis viotim i Does this bully relate the tale o£ his prowess i 
J^o — ^he is dissolved in tears svt the misery he bad eaused-rrhe. 
is overwhelmed with speechless agony. And when desired to 
remember that he waa a mei^ instrument in thet hsgida qt a 
Higher Power^ be turns immediately to thoBe.who.wece about 
bim, and says, ^^ It may be so ; but how can I think :of the. 
condition to which Lhave reduced bis v^ife and children T* 

I After what you have heard of the charact6r.o£ Mr St|iaft, 
L need not refer to the commentary ¥(hich it affipEds on hie 
cohduct^ as given in evidenise. The cbaracteo given of him 
by the friends who have; known bi^ longest and beal^.separatr. 
edas they have been from hiqi. by political opinioas^ is jusfe the 
ehacacter I &boi|ld expect of a man who is. proved,, by ikm eni^ 
denpe of' this >day, to have acted as« Mr Stuart ha& done ;> and 
the way in which he acted, is demoqstr^uico^ diat be.tnily de» 

Mi:ved the character which had been given ^f his mind. 

' 'I\ike, then^ his character, take his actions,- and say whether 
yon cao find youssekes bound, whether you can find your- 
selves entitled, to provouuce Itim guilty of having maliciowly 
killed his adversary, instead of irxesistibly and necessadJy going 
oiiit as he did, in vindication of rights a million times more 
dear than those in support of which it is lawful to kilL I 
fsannot doubt your answer to this question,^-one ooly can be 

given. 

I am afraid my anxiety has induced me to treqf>ass fiur 
longer on your patience, than the difficulty or danger of the 
caae required. There is certiunly a puzzle in the wonds ef 
some law authors* 1 have been anxious to dispel this. Ckk 
the reason and justice of the thing, there cannot be a doubt. 
For, after all the admonitions and solemn warnings of the 
scenes we have been reviewing, and in which we are now 
engaged, I doubt whether there be one among youy who 
could bear to be called a coward, and branded as a niflSan, 
day by day, and after discovering that these iqnriea were 
inflicted by one known to be your equal in rank, woohl not- 
inenr all the hazards to which my nnibrtunafee friend has 
been exposed, though few of us could imitate the mildness 
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widi wycii he encountered them ! I trusts tWeibt^ jm 
will not find Mm guilty^ fordoing that which, in his drcuou 
ltance8> you must feel that evei^ one of you woula }ib^9 
done ; that which you must in your hearts wi|Bh» that the 
best and aearest friend you have in similar circumstances 
should do-*<-that you will not, in a word, find a man guUty 
ol^ acting maliciously while you believe him to have been 
absolute^ free from malice. I trust, therefore, that,, not i|i 
violation o^^ the law, but in ^ti&I observance of its spirit 
and clear injunctions, and rigorously g^Y^^g ^^ effect, yqu 
will find him Not Guil^ of the crime with which he is 
charged ; and thus restore him untainted to that society o^ 
which be is the delight, and in whidi he performs so man|r 
useful offices ; and, at the same time^ in part at least, to 
that peace of mind which, with his feelings and his heartf , 
i fear it is not in the power of your verdict, or of any hu- 
man tribunal, ever effectually or completely to restore* 
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Gentlemen qfthe Jury^ — In this important casey whidi is 
now brought to a close, 1 proceed to submit to your consi* 
deration such observations as^ in the discharge of my duty^ 
it is incumbent on me to state to you, before you declare the 
verdict you are to give. 

I am extremely happy I have the honour io address a Jury 
of such respectability as that i now see before me; and ex-» 
iremely gratified, as I am sure the Court in general is, with 
the great patience and attention you have bestowed upon this 
triaL t have not a doubt but you will consider it to the em} 
with the same patience \ tbat you will reflect upon it with 
caution and circumspection ; and return a verdict which, in 
your consciences, you shall think to be founded in wisdom'^ 
justice, and truth. 

It is necessary fcnr me to call your attention, in the first 
place, to what I consider to be the law of Scotland as appli. 
cable to this specific charge. The charge exhibited against 
the unfortunate gentleman at the bar is that .6f .wilful mur- 
der, which is stated in the indictment to have been perpe- 
trated in a duel with the late Sir Aleicander Bos well, on the 
day there mentioned. 

You will observe, that the charge is, that,- having conceived 
malice and ill-will against the un^rtuhate gentleman now no 
more, the prisoner did challenge him to fight a duel \ that a 
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meeting was concerted in consequence^ which meeting, tooi;. 
place in the'neighbourhood'of Auchtertool, and that there the, 
deceased received that woiind which terminated his existence. 
Now, the nature of this charge^ apart altogether from the de* 
feiice, is that of a killing or slaughter perpetrated in a dueli 
which duel is stated to have been concerted beforehand ; and 
it id| therefore, necessary to call your attention to the au- 
thorities in our law, in regard to a charge of this nature. I 
am bound in duty to bring the law distinctly into your con-, 
sideratioti, in reference to the charge as laid, and in reference, 
moreover, to that defence which has been urged by the two 
learned gentlemen, who addressed you for the prisoner with 
such consummate ability arid eloquence, and to say whether 
the facts of this case bear them out or not in this their de-. 
fence. 

I prefer stating the law in the words of our authors* rather 
than in my own words, and [ begin with mentioning an an^ 
cient Writer, Sir George Mackenzie, who has a distinct article, 
or titlef as he call$ it, on duels, on the unlawfulness of which 
he pronounces a clear and authoritative opinion, on which I 
shall not trouble you with enlarging, but simply refer you to 
his emphatic introduction : << Duels are but illustrious and 
honourable murders ; and, therefore, I have subjoined this 
title to the title of Homicide : This is that imperious crime 
which triumphs over both publick revenge and privat virtue, 
and tramples proudly upon both the law of the nation, and 
the life of our enemy. Courage thinks law here to be but 
pedantrie, and honour persuades men, that obedience here is 
cowardliness," (Mackenzie's Crim. Instit. Tit XII, p. 72 J 
I shall now call your attention to the authority of Mr 
Baron Hume, who, though still living, is the highest autho- 
rity that can be resorted to, and whose work on the crimi- 
nal law lis' daily founded on in this Court, and is deservedly 
quoted as the highest authority, both at the bar and on the 
bench* Mr Hume, in treating of the several pleas regard- 
ing self-defence, expresses himself thus : •• Even when all 
these considerations unite in support of the pauneFs plea, as 
relative to the' moment of killing, there may, however, be 
one circumstance more in the case, which shall hinder them 
from procuring his complete acquittal. This is, if the pan- 
nel has himseU in any degree been the cause of the fatal 
strife 5 and this he always js in the estimation of the law, 
when he and the deceased meet in purtuance of a concerted 
appointment to fight a duel. For this deliberate resolution 
to WH a fel/ow-creature, the law cannot but hold both par- 
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tiev equally and d^ly blameable ; md the full plea of j€^ 
dgftnce^ is^ therefore, out of question in all such cases, what- 
ever may have been the origin and history of the quarrel, 
and though the deceased have fallen a victim to his own in« 
solence or indiscretion. As little can the survivor have the 
benefit of an entire justification, on account of any favoura- 
ble circumstance which happens in the course of the combat, 
or of the conference between the parties after they have met 
upon the ground. Put the case that John and James deli- 
berately appoint to fight with mortal weapons ; and in the 
course of the combat James is wounded.and retires, and calls 
to John to desist ; but John refuses, and follows up his ad* 
vantage so hotly, that James, purely to save his life, is at 
last constrained to kill. If this is not even a case of murder, 
(and t rather think it so,) at least it is exclusive of the plea 
of self-defence ; because the danger and the necessity are 
occasioned by John himself, are the result of a situation 
which he has deliberately courted." (Hume on Crimes, Cap. 
VI. p. 224) 

He then puts the case of Robert Robertson : <^ In the 
case of Robert Robertson, it was even judged to be murder 
in the survivor, though he offered to prove, that, on his first 
coming to the Jield^ he earnestly declined the combat, and 
that he was threatened and reviled, and drawn upon by the 
deceased, so that he had no choice, and was forced to dor 
fend his life. But, though urged to the effect of aUeviaiing 
only, (and I rather think it was relevant to that effect,) the 
plea was disregarded, and the libel alone was remitted to the 
assize. There is thus no room for a plea in mitigation even, 
and much less an entire acquittal, when the parties meet by 
a deliberate appointment, and fight fairly on equal terms, 
without either of them giving back or declining the strife. 
Nay, more, it has hitherto been held in our practice, 
(though it may be otherwise in the law of England,) that is, 
nothing less than murder, though the parties fight in heat 
of blood, and on a sudden quarrel; if they go out, however^ 
by agreement) with that design, and how fair and equal so- 
ever the circumstances of the combat." 
' hi illustration of this he refers to the case of William 
Douglas in 1667, and of Gray in 1678, and a still later one 
in 1691, Master of Tarbet and others, in which these pre* 
cepts of the law are completely established. 

It is true, as Mr Jeffrey has stated to you, that these cases 
are all of an ancient date, and Mr Hume, after alluding to 
this case of Gray, has a note which 1 shall read to you, be^ 
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oaute in the- last ^idon of hi» wotk^ th6 lehti^ed AvfAor 
repeats bis fonner view of the law^ having distintdy in Tiew 
die recent cases^ which were Tory properly read to yon 
by Mr Jeffrey : ^< Much intercession was used to save Gray^s 
fife ; and on a bill to the Privy Council, he obtained a re* 
spite for a month, and even a remit to the Lords of Justi- 
ciary to reconsider the grounds of the verdict But in the 
end, (says Fountainball, Vol. I. p. S,) * after the poor man was 
put in hopes of his life, he was beheaded. He died with 
more courage than could justly be expected from one of his 
education. It was urged for him, the confessibn proven was 
merely extrajudicial ; and he was not presumed to be the 
aggressor, he being but a tradesman, and old, near the age 
of fifty, the other a gentleman, and young, and known to be 
anwip.* 

<' Though such is the undoubted law on the Subject of 
duel, and exemplified in the instances mentioned in the text, 
it has. so happened, that on several later occasions of trial for 
homicide committed on challenge to fight, the pannels have 
had verdicts of acquittal This was the issue in .the casecf 
George Itae, 18th June 1798 j and of Macdonell, 6th Au- 
gust 1798$ and of Alexander Cahil], 2d and 3d January 
1811" 

Here, then, is the opinion of Mr Hiime ; and I call your 
attention to another author now no more, who had a 
very extensive practice in criminal law, and has left b^ 
hind him a work of value on the subject. Mr Bor^ 
tiett, in treating of self-defence, expresses himself thus :— • 
^< Jt has been made a question how far self-defence is in any 
case pleadable, where there has been an agreement to fight, 
and parties have met in consequence of such appointment 
It has been said, that, in all such cases, as the killer has 
brought the necessity on himself, and his agreement to fight 
bespeaks a deliberate purpose to kill, he cannot plead justifi- 
cation on the principle of self-defence^ or even a mitigation 
of his f oilt, on the footing of provocation and heat of bloody 

** There seems, however, room for distinguishing between 
a combat where parties fight de recently immediately on the 
quarref, and almost on the spot, and a combat after some 
interval of time, with due preparation of weapons, and an 
adjustment of the forms usually observed on such occasions. 
The first may truly be considered as a combat in heat ijf 
blood — the other as a cool and deliberate act, savouring of 
malice and revenge, and possessing all the characteristics of 
tnaTder **'^Burnetfs Crim* Lawy Cap. I. p. 47.) 
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H^ then' fe&ri to dbe authority of Judge Foster^ who li 
ulio Bicntioiped bj Mr Home, and conduaes tbua: << It is 
mpeed% howerer, on all hands, that a deliberate act of (kuh 
mff ekcliide» the plea of self-defence ; and in strict law this 
holds^ whethier the indictineot i« laid merely for murder at 
oommoB law, pr on the act qf James VL against doeUiBg ; 
for wheve the act ia delibecate, and of set purpose, and still 
more wher^ it is t;he result 06 a previous concert, sdfdefmoei 
properly speakino, can have no place ; and, in such case, it 
oan BBialce no diTOtenee at common law, who was the chaU 
feuger or first aggressor, though, under the stalute, (I60(^) 
the provoker (as he is there called) is punishable mth a more 

But he adds : <^ Notwithstandiog of this, it may be (£ffi. 
eak for a ju«y to lay out of view altogether, in a case, of- ^ 
midde in a duel brought to trial at common law, the eircnnu 
MAce oar which side the original aggression lay^ or the na* 
ture of the antecedent provocation) (and, much mdr^ any 
tS^ef^wr^tAmes^ by inequality of weapons, or in manner of 
attaefe, or modeof fightitig,) without regard, to wko^wasthe 
immedia/te ekc^l&nger ; thereby making allowance 'so. far for 
the notions of honour which usage am custom havesanc^ 
tioned." 

««. We have a, late example where the> jury evidently pro- 
ceeded on some of these grounds. This was the case of 
Lieutenant George Rae, ISth June 1798, who in a due| 
killed Lieut^tant M^Veaa, of the same regiment. Hae gave 
the] challenge, but the deceased was the aggressor. It ap. 
Reared in evitJence, that be haid gtven> the lie to the prisoner 
iti a public Bte8s»>n)om, and beiug desii^ed by the corps to 
make an apology, be did so, but in so improper a manner, 
4ml\ the corps thought it an insult on them ; on which he 
said be meant no insult to the corps, but to Rae, whom he 
afterwards called < scoundrel.' The consequence of this waq 
a ebaltenge from the prisoner. The libel was laid as for 
murdeit at common law, bujt the jury returned a verdict of 
< Not Guilty.' " 

1 have thought these two opinions of Mr Hume and Mr 
Burnett' folly and distinctly before you, and demanded youv 
attention to the cases to which they refer,, as showing the 
Course of modern practice on this subject. Farther, as both 
Mr Hume and Mr Burnett niention the authority of the law 
of England, I think it right that I should lay distinctly he^ 
fore you the state of that law ; and I shall quote the highest 
authority for it, that of Judge Foster, in his discourse on 
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Hoinkide. He expresses faimself thus : ; <^ But in this, md 
Indeed in every other case of homicide upon provocatioDy 
bow great soever it be, if there is sufficient time for passion 
to subside, and for reason to interpose, such homicide will 
be murder.^ — Foster's Crown Law^ Disc. II. cap. v. p. 296. 

Then he puts the case of a person finding, another in the 
act of adultery with his wife: '* For. let it be observed, that, 
in all possible cases, deliberate homicide upon a principle of 
revenge is murder. No man, under the protection of the 
law, is to be the avenger of his own wrongs. If they are of 
such a nature for which the laws of society will give htm an 
adequate remedy, thither he ought to resort. But be they 
of what nature soever, he ought to bear his lot with patience, 
and remember thai vengeance behngeth to the Most High- 

** Upon this principle, deliberate duelling, if death et^ 
sueth, is, in the eye of the law, murder. For duels are ge- 
nerally founded in deep revenge. And though a person 
should be drawn into a duel, not upon a motive. so criminal, 
but merely upon the punctilio of what the swordsmen Jbisdjf 
toil honom-t that will not excuse. For he that deliberately 
seeketh the blood of another upon a private quarrel, actetb 
in defiance of all laws, human and divine, whatever his mo- 
tive may be. 

^ But if, as I said before, upon a sudden quarrel, the par* 
ties %ht upon the spot, or if they presently fetch their wea- 
pons, and go into the field and fight, and one of them fiiU. 
eth, it will be but manslaughter ; because it may be presum? 
«d the blood never cooled. 

«• It will be otherwise if they appoint to fight the next 
day, or even upon the same day, at such an interval as that 
the passion might have subsided ; or if, from any drcum** 
stances attending the case, it may be reasonably concluded 
tkdX their judgment had actually controlled the first trans- 
ports of passion before they engaged. 'Hhe same rule will 
hold, if, after a quarrel, they fall into other discourse or di* 
versions, and continue so engaged a reasonable time for 
cooling." 

In this opinion, Judge Foster is confirmed, by the opi- 
nions of single Judges, and by that of the whole body of 
the Judges of England, as delivered in difierent cases men* 
tioned in the Books ; so that there cannot be a doubt, that 
die law of England is correctly stated by that learned per- 
son. 

Having thus stated to yon the law, as applicable to such 
cases, it is now necessary for me to advert to what the real 
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h«tare of this disrge ig, as stated, first, in the iadiotmeiit 
and evidence for the Crown ; and, second, in the defenee» 

^This charge states, that malice was entertained by thepri. 
soner at the bar against the deceased, in a way someirfiat 
different from that ordinary species of malice which the law 
itself implies in the ease oF a deliberate and preconceived 
murder -, for, here it is said, << In so far as yon the said 
James Stuart having conceived malice and ill-will against 
the late Sir Alexander Boswell of Auchinleek, Baronet, wad 
having formed the unlawful design of challenging the said 
Sir Alexander Boswell, and others of the lieges, to fight a 
duel or duels, you did, upon the '9th, or one or other of ite 
days of March 1832, in order to enable yon the better to 
accomplish your said unlawful design, repair to Glasgow to 
obtain, through the medium of William Murray Boruiwicky 
formerly one of the proprietors or printers of the newspaper 
called the Glasgow Sentinel, and then a prisoner in the jail 
of Glasgow, the manuscripts of sundry articles which had 
been puolished in the said newspaper, and other papers and 
documents connected with said newspaper, which were th'di 
in the premises, in Nelson Street of Glasgow, occupied by 
Robert Alexander, editor and proprietor of the said news- 
paper, and in the lawful possession and custody of the said 
Robert Alexander ; and the said William Murray Borth* 
wick havin£p been liberated from jail, as arranged and coil- 
certed by or with you, and having on the 11th, or one dr 
other of the days of the said month of March, carried, or 
caused to be carried away from the said premises, in Nelson 
Street of Glasgow, sundry writings, the property, or in the 
lawful possession of the said Robert Alexander ; and having 
brought, or caused to be brought, the said writings to the 
Tontine Inn or Hotel in Glasgow, where you then was, you 
did thereby obtain access to the said writings ; and having 
found, or pretended to have found, among them some writ- 
ings holograph of the said Sir Alexander Boswell^ you did 
wickedly and maliciously challenge the said Sir Alexander 
Boswell," and so forth. 

Now, in the first place, it is for you to say,-— whether this . 
narrative is made out ; but, indeed, I did not hear any 
thing said by the Public Prosecutor, that he had made out 
that part of the narrative of the indictment. Farther, the 
evidence for the prisoner seems to have shewn, that he had 
no sort of conception, before he had made the discovery 
in Glasgow, of who was the author of the ofiensive articles. 

You will recollect the testimony of Mr Spalding, Mr Hen* 
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0^. ttB4 Mr GibMiif m to the ni^ igioruite of the pri- 

soflor 00 tlii« pointi Their testimoiiy is clear and exploit as 

4o tbiC) ood diBtiBotly provea that^ at ail tho ooitfidential meet- 

.iag9f thiwfkk Mr Stuart was coovinced that Bortkwick waa not 

Jibe author; of those lib^U, y«t bo had not the slightest CDivie4:^iire 

itbat Sir Aie^twder Boswell viraa at all coocerned with ihom ; 

md yon ^ill reeoitect^ that, though Spalding aud Henderecun, 

.who ocQ^mpHniod him to Glasgow for the purpose of geltlifig 

.iiecess to .th#s^ papers, were with htm both on the wa^ and 

(JMrOr pot a ayllabl^ escaped bim by which they were led to 

evi^pose that he su^ected Sir Alexander Boswell to have bad 

.^y ccH^wro ip the matter. Nay more, both S;>ald.ing aod 

;^oodersou positively swear, that when the papers were ex- 

t^n^inedf and soineiliing was said by Borthwick which led tbc^ 

|a;8UspeQ^ Sir Alexander Boswell, Mr Stuar^ declared that he 

'bad o^ver si^sp^cied Sir Alexander, and aeemed to feel real 

aurprisQ and ^slonishmeiit. 

It is for you then to say, whether you can, in reference to 
this part of tbe narrative of the charge, find, that the prison- 
er hftd previously conceived malice against Sir Alexander 
Boswell, and that» in furtherance of this, he had set out 
to Glasgow to obtain papers which should enable him to 
prove that gentleman's connection with the matter. To me 
Jt appears, that this part of the narrative, so far from being 
.proved, has been completely negatived, even by the evidence 
qf the Jrublic Prosecutor himself. 

The case being discharged of this part of the indictment, 
the question that remains is, Whether, in the view of the 
law which I have stated to you, there is not an obligation 
upon you to find a verdict against the prisoner at the bar, 
on. account of the duel itself^ on a review of tiie evidence 
laid before you ? Now, Gentlemen, at this hour of the 
morning I shall not consume your time with a detail of 
that eviuence. Generally speaking, the evidence has been 

S'yen in a very distinct manner i and I would, in partico- 
r, say» that the evidence of the Noble Lord, one of the se- 
conds, was given in the most correct manner I almost ever 
bcjard. 

In the first place, then, you will take into your considera- 
tion the alleged offensive articles of which tbe unfortunate 
gentleman at the bar complained, and had TOod' cause to 
complain. You have it in evidence that, in the newspaper 
which has been nientioned, various offensive articles of the 
most a^ravated nature, with regard to his character §nd 
.reputation as a man of courage and honour, did appears^— 



My; that, litough m>im tt tltetf am boc ^to io gM^i * 
r^eroitfon ^ tbc^ <3htirge» and iniiBuations cMtkiti^ fiM> 
tome considerable time. I need not remind yoti of fhe te- 
nor of the soDj^) nor of the letter signed Igncftm^ nor of the 
other two articles. They were read to you,— niuch parts bf 
them, at least, as were material and moBt offettsire)— by the 
learned counsel at the bar* 

Tott win also consider the evidence that batf been pro- 
duced as to the manner in which Mr Stuart got acceM to these 
writings. I have already glanced at this in reference to an- 
other point of the question. But you will now consider 
Whether the evidence warrants a conclusion that Mr 
Stuart was guilty of any impropriety in the mode of getting 
access to them. Now, in the first places I would refnlnd 
you, that you are not trying him here for any such charge. 
But, even if I did hold it as a charge before us, I would ask 
whether, after the evidence given by Mr Henderson, the 
country agent, who conveyed the oiBfer, and of Mr Sbalding, 
the town agent, who communicated it here, ana of Mr 
Gibson, it can be considered that there is any proof that 
Mr Stuart took any improper steps towards the acquisition 
of these writings ? 

The evidence goes to this, that Mr Stuart gdt infor- 
mation through Henderson, that Borthwick was dispos* 
ed to compromise the action of damages, and had de- 
sired Mr Henderson to make proposals ; that Mr Stuart 
promised no terms in return ; but said, if Borthwick gave 
up the author or authors of these libels, he would then con- 
sider what he should do; that, at present, he would enter 
into no engagement of a positive nature. The evidence of 
Mr Henderson positively negatives any suspicion that Mr 
Stuart advanced one farthing' of the money which enabled 
Borthwick to leave the jail. Henderson positively swears 
that the L.50, which he consigned, was money advanced 
out of his own proper flinds, and that not one farthing came 
from the prisoner at the bar. Mr Gibson tells you, that 
the consignation was made in consequence of what had al- 
ready happened to Borthwick iu being ousted from his of- 
fice ; and that, lest Alexander should get hold of the ma- 
nuscripts and destroy them, he advised that no time should 
. be lost in liberating Borthwick from jail | adding, that be 
would rather advance the money himself than fun that risk. 

But it is not established that Mr Stuart off^d any thinff 
at all* Whether Mr Stuart went to Glasgow, or rf matoaa 
there or not, for any time, we have no business to inqohre. 
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Bttt M to any appeoraiice of bis beinff oonceraed in any w 
doe invasion of the premises we heard no evidenee whatever 
You wUloext consider what the evidence says of tfaeauthoi^ 
dhsp of these papers. It must be fully in jour recoliection 
that Lord Rosslyu said he had examined them with care^ and 
in particular the offensive song, looking at the paper and ex- 
amining the water*marks and post^marks ; and his Lx)rdship 
has told you that he conceived himself authorized to say, that 
there was strong presumptive evidence that these articles were 
in the hand^writing of. Sir Alexander Boswell. I therefore 
conceive that a most material circumstance for you to con- 
,Mder is,-— and the prisoner is fully entitled to the benefit of 
it-^the moderate communication whxh the Earl of Rosslyn 
thereupon made, as to the terms of which his Lordship was 
fully confirmed by the evidence of Mr Douglas ; namely^ if 
Sir Alexander Boswell, on the one hand, should say that the 
papers were not in his hand-writing, or that he had nothing ' 
to do with them, that that would put an end to all further in- 
quiry, and would be held as negativing all evidence; on the 
other hand, that if he would say, supposing them to be his, 
that the thing was a bad joke, and he was sorry for it, the 
matter would then be allowed to drop. 

Sir Alexander Boswell acknowledged the signed letter to be 
his, but he declined saying any thing as to the unsigned pa- 
pers. He did this by the advice of his friend, who thought it 
the most prudent course ; though Mr Douglas, in his evidence, 
has admitted that he had no doubt, from his conversations 
with the unfortunate gentleman deceased, that they were 
written by him,—- two verses of the song, indeed, having been 
repeated by him to Mr Douglas. But in the delicate situa- 
tion in which that gentleman was placed, it was deemed right 
to take the course which he did. 

Something was put by way of hypothesis to Lord Rosslyn 
and Mr Douglas, as to what would be their opinion, supposing 
that they were not sure that these papers were in Sir Alexan- 
der's hand-writing. I am much afraid, however, it is not ne- 
cessary for us to speak to that at all ; for you have heard the 
* evidence with regard to the Songr, the letter signed IgnjOtus, the 
paper with the name Mark Tod, and the letter beginning 
" The late Lieutenant James Stuart." You have had evidence 
as to these, of the truth of which there cannot be the remotest 
suspicion ; and I have no hesitation in saying, that, in my opi- 
nion, it leaves no doubt as to whose hand-writing they were. 
You have, for example, Mr Lizars, a witness for the Crown, 
who was desired to look at these articles along with the 
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Qlliers, and who told you, that though :be formerly bald th#. 
opioion that the song waa not Id. tbo .serine .b4nd-writiiig 
with the letter, yet, od fs^rther con^idferatioB,; he did come to 
tbiok that they were the same. He detailed bis reasons for 
thinking so, such as that a great many letters were exactly 
similar, and mentioned other things which satisfied this pro- 
fessional man that the writings were in the same hand. Bift 
besides, you had Br Coventry and Mr Dalrymple Gardner, 
who swore that there could be no doubt as to th^ hand- writing. 

I need not detain you with the proceedings to whioi 
this discovery led. I only wish that the binding over by the 
Sheriff could have been more effectual ; and i know that had I 
been applied to^ I should have done my utmost to bind them 
over, and I should only have regretted that my own powers 
in this respect were not more extensive.— The result of all was, 
that the parties met, and took their ground, each armed with 
a pistol, that they both ffred together, the prisoner first, and 
the deceased after a momentary interval, and the deceased 
fell. On this part of the case, the evidence of Lord Rossl^n, 
Mr Douglas, and the surgeons in attendance, is complete. 

Therefore, Gentlemen, you have to attend, in the first place, 
to the evidence of what led to this unfortunate quarrel ; the 
nature of the provocation, of the wrong of which the gentle- 
man at the bar complained, and which is to be found in the 
terms of those articles that were put in in evidence ; the mea- 
sures which were attempted to prevent a meeting ; the propo- 
sal which was made through the medium of Mr Stuart's. se- 
cond, and all that took place after their failure. You have 
also, of course, to attend minutely to the conduct of Mr 
Stuart, both previous to and on the field. You have the com- 
munication made by him to his surgeon Mr Liston, on the 
road, distinctly stating that he had no malice against the de- 
ceased ; that, on the contrary, he was related to him distantly, 
but that no alternative was left as to the course which he must 
pursue. Then, you will recollect the evidence of Lord Ross- 
lyn, that in nothing that he said did Mr Stuart appear to be 
actuated by malice or rancour ; but that, on the contrary, he 
felt himself to be under an inevitable necessity of taking the 
step which he did, merely to vindicate himself from the injury 
he had received, and with no intention of deliberate malice 
against Sir Alexander Boswell ; in the propriety of all of which 
Lord Rosslyn told you that he entirely agreed. 

You will take these matters into recollection, and keep in 
view also the evidence given by Mr Gibson as to the very 
becoming manner in which Mr Stuart expressed himseljF to 
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kirn ftfttr the usfbrtttntte Mnooiiiit0r,i»-tlie ^reM eoticeni fte 
iliowed,<^-4ii8 vncominon grief^-v-tlie agony m wMch he inm 
when he coromuaicatad the fatal tntelligence,— the opinion 
which Mr Gibson felt himself able to draw, that he had not 
the slightest personal animosity against the deceased gentle- 
man. You will compare all this with the evidence yo^ 
have^ both firom Mr Douglas and Lord Rosslyn, as to die 
fairness of the proceedings of the prisoner, on the field,— 
his wish to show civility to Sir Alexander BosweBf 
which Lord Rosslyn thinks had not been obsenred by 
the deceased, — ^but the intention to show it is, of course^ 
a favourable circumstance. Then you will recollect the 
evidence you heard as to Mr Stuan's conduct in France, 
when he received the intelligence of his antagonist's death, 
Mr Allan swears, that he received it with great emotion, and 
in a manner which affected him much at the time, — that his 
sorrow continued afterwards unabated^— that for a fortnight, 
during which Mr Allan continued to see him, he brooded 
over it much, seeming to feel it deeply ; and when Mr Allan 
intending to comfort him, reminded him, that he was forced 
to what he did, and that the other had brought it all on him- 
self, he made the affecting exclamation, — ^yes !' but remember 
his poor wife and children. He did accordingly observe, 
that the prisoner was deeply affected and grieved, and that 
he wept severely, so much so, that the witness said he him- 
self was deeply affected. 

Then you have another circumstance in the prisoner's de- 
fence and in cases of this description it must necessarily 
weigh greatly, for in a case of murder, which undoubtedly 
requires a conviction in the minds of those who try it that there 
was a malicious intention of killing, the evidence of character 
is of great importance. On this point you have complete 
testimony. You have the evidence of Lord Rosslyn, Lord 
Kioedder, Dr Robertson, Mr Erskine of Cardross, Mr Rich- 
jSrd Mackenzie, Mr Francis Walker, Mr Walter Cook, and 
Mr Bay Donaldson. I hope I have not omitted any. Are 
.there any others ? (Upon being reminded from the bar of 
Mr GibiOH^s name) Yes ! Mr Gibson, surely, a valuable 
.testimony* 

Now, with regard to the testimony of these witnesses, I 
should, with the greatest pleasure, read to you the words of 
^l these; gentlemen, for I have taken a note of what they 
iaid,-f<^ut certainly it is. mot necessary \ for sure I am you will 
^1 tffi^ with me when I statr to yoUf that I never nad oc- 
casion to witness a stronger, more perfect, and more entirely 



c0w«Milig tH)4f of 9fMtl¥39.iii ftwoiir.of ehifMUr, ihM tiM 
pfiooon hMi thi$ i^j^ibihk^A, Ad4 it io aiKtb«r femaitibk 
fiBStmeof the gippnter p««t of du^evidenc^ilbat itliaB, wkh 
txtmM food ta9te| been extnic|«A froi» the moullis of 
gctttlemen wlio happen to b9 poUtically opposed to the 
prifloaer^ Imt who iavauriablj give i^ most iineqiiivoctl 
tsttunooy to his good conduce^ not only in genemly but by 
ftftting some ronarkable insunces of the amenity of im 
tMtper. Mr Erskine statcdy in emphatic language^ that tbe 
promer appeared to him to possesa more of the.mift of Iim» 
nuin kindoesa than any man he had ever known. Mr Bichaid 
Mackenzie, said, than be had been twenty years ina elnb with 
Mr Stuart^ md that he had nerer heard him say an i)L4ia1»red 
diiog of any one i and his laie paff|ner» Mr Hay Doniddao% 
told you th»t» though their separation was not sought for by 
Mr gfuarty neither this eircumstancet nor any other» ever 
caeated the sli^est diffareoee between them % and that Mv 
Stuart posaessed a remarkable^ mildness of temper^ -»• was iav 
fipom being quanrel^mc, on the contrary, was always dispoa^ 
ed to make up quarrels* 

Now, with Sttcb a body of evidence as this, itis impossible 
to regnire higher testimony of the improbability of a crime 
aueh as that here libelled } and, therefore, keeping the rule 
of law io view, which I have been under the hecesaitjp ol 
la^og :before you, and taking into your consideration die 
wnole evidence on both sides, every part of which you witt 
Ireigh with attention, you will now consider, whether the 
priaokier is guilty of the crime Of murder as laid agabst 
him, or entitled to the verdict of Not Guilty, which he de< 
mandsofyou* 

Gentlemen, With respect to the defence set up this dayt 
which, if I underatand it rightly, was not so much rested upon 
the provocation given to the prisoner, as upon the inevitable 
necessity that was imposed upon him of taking the courae 
which he didr-4t does not appear to me advisable, for the sake 
d the law, to divest the case altogether of the nature of this 
provocation given ) neither do I conceive it the safest course 
for the .pannel ; for it comes to be a very difficult and delicate 
consideration, indeed, whether, if you lay that matter apart, 
and then defend this case of a determined duel, terminating fa- 
uUy, by saying that it was undertaken for no other purpose 
than rescuing the prisoner, from the situation in which he wm 
placed i^-«-this, I say, appears to me to be a ddicate and dan* 
geroua position to put thecaie upon ; for I apprehend the nda 
m law is quite cltpi in cases of tUa description, that no false 
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puneiilib 4)r tiolioii of honour cin vitiditate ah'aot \ 
minates fatally to another fellow-creature. But take that^coii*r 
stderafiofn, urged as it was with all the powerful eloquence o£ 
the learned counsel, and take along with it the injuries received* 
by the prisoner, — the uncommon provocations given,i--M3he 
terms of accomrood^tibnoftrdd and rejecfted,— ^a'nd combine 
Aem all together ; the temperate conduct of the prisoner in the 
field ; his grief for the fatal issue of the meeting,-^tlieiiy in 
inV humble apprehension, you will have a case before yotf 
wnichi in reference to the charge made, and the evidence 
led in support of it, is well deserving of your most calm, 
deliberate, and dispassionate consideration. 

In order to make way for the conclusion, to which- the 
learned gentleman thouglit himself warranted to come, in: 
asking a verdict of Not Guilty, he expatiated on the subject 
of duels in general, and endeavoured to justify them, or if 
BOt altogether sa, to palliate them, by referring to a variety 
of moral writers, some passages from whose works he read 
to you. Now, I b^ leave t6 say, that these lilay be all ex* 
tremely good topics in a general discussion, but they are bot 
what, as a Judge sitting here, I am entitled to lay any stress 
upon : I must look alone to the authority of law writers, and; 
to the practice of Courts. As to what moral writers may 
have said of the advantages which may have arisen from this 
praaice of duelling, this aifords no safe ground of judg« 
ment. 

But there were other topics referred to by the learned 
counsel, and which I admit are legitimate sources' of judg* 
ment for you, — adjudged cases, and charges of judges in try- 
ing these cases. Mr Jeffrey has stated, and I have no doubt of 
the accuracy of his statement, that convictions in cases of duel- 
ling, where everything has been fair, have been extremely rare; 
No one can doubt of this, and it is admitted by both the 
authors whom I formerly quoted. Mr Burnett notices the 
case of Bae, the result of which he approves, but he speaks 
differently as to the case of Glengarry. Mr Hume, you will 
recollect, alludes to these cases, as well as to that of Cahill, 
and also says how much juries are disposed to acquit where 
the proceedings have been fair. You have heard, also, the 
names of respectable jurymen concurring in such verdicts; but 
you must lay these out of consideration, and only keep in 
view, that^ as former juries have exercised their discretion in 
the discharge of their office, so you must do in discharge of 
yours, and come to similar conclusions, only if you see suffi- 
cient grounds. You will consider the charge, the evidence for 
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the dhirge, and the ttrong body of evidtocc which haf 
been brought forward on the part of the prisoner. You 
will recollect that, as to the narrative part of the charffe 
-j4-tlrat of malice in seeking a quarrel — it has been directly 
negatived ; and, with regard to any thing like personal ran-* 
cour, there is the strongest evidence that no such feeling en^ 
tered into the mind of the prisoner. Considering, tbere^ 
fore, the circumstances Jn which he was placed— -the strong 
necessity he felt himself under to vindicate himself-— the de» 
liberate way and manner in which he set about his vindica- 
tion, not proceeding instantly himself, but sending to the 
Noble Lord, whom be employed as his friend, who told him 
that he had no other alternative but to act as he didf-^tbe 
total absence of all ranconr-r-the great sorrow that he ex* 
presi;(ed on account of the fatal consequences of the meeting, 
and the uncommon body of testimony to the mildness of his 
character,— taking all these things into your consideration, 
you will consider whether you can, with propriety, pronounce 
him Not Guilty. 

Gentlemen, before concluding, I cannot help expressing 
m;^ anxiety, that no misunderstanding should exist as to my 
opinion of the writings which led originally to this lamenta* 
ble catastrophe. God forbid that it should for a moment 
be supposed that I, or any other Judge in this country, could 
approve of such publications, or Ipox upon them widi any 
thing but reprobation. Jt is one of the greatest misfortunes 
and evils of the present day thajt the country groan9 under, 
thedisgracefullicenceof the periodical press; and ][ do la- 
ment, from the bottom of my heart, that Uie unfortunate 
gentleman deceased should have had any concern with writ- 
ings of this description i — ^but I am afraid. Gentlemen, it 
will be impossible to shut your eyes against the evidence by 
which it is proved that Sir Alexander Boswell was engag- 
ed in these writings, and that the prisoner at the bar was 
the object of his attacks. 

You will, therefore, keep these considerations in your 
view, and pronounce such verdict as the circumstances ofthe 
case shall seem to you to authorize. 

The Jury, without retiring, after a few moments consipl- 
tation, returned their vardict viva voce^ by their Chancellor. 

Sir John Hope.— My Lord, The Jury unanimously find 
Mr Stuart Not GuUty. 

A a 
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Tbf verdict was received with strong marks of satisfac- 
tion by the audience. 

Lofib JusTicB-CLfeRk.— -Mr fAuti Stuart, I congritu- 
late ybu oa tlie verdict returned by a Jury of your eountry- 
men i but^ ih the present state of your feelings^ it would be 
quite improper in me to say one word more to you upon the 
subject. 

(InterIdcuio7' oftfie Court,) 

The Lord Jubtice^Clerk^ and Lords Commissiotiers of Jus^ 
tttsiary, in respect taf the foregoing verdict, assoilzie the pan- 
nSl d^pUeiteTi and didmis6 him ftt>m the bar. 

D. BoVr.E, r. P. D. 



APPENDIX. 



APPENDIX. 



No. I. 

EXTRACT LETTER from William Adam, Esq. IL P 
now the Right Honourable William Adam, Lord Chief 
Commissioner of the Jury Court, to Mr Stuart. 

{Produced wUh Dffincesjbr Mr Stuart.) 

My Dear Sir, Bloomsbury Sqtiare, Jprit\7, 1810. 

I have read with great attention your letter to James Loch 
of the ISth instant, and I cannot resist letting you know what 
my feelings are as to the very great obligation all the country^ 
and. particularly that part of it connected and benefited pecu« 
liarly by the Great North Road, are under to you. Thes9 
have :been most disinterested and kind exertions. Your ser* 
▼ices about the whole business of the Ferry have likewise been 
most important, and are, in my opinion, equally entitled to th9 
public thanks, which any trifling personal accommodation to 
yourself could never have excited you to, without the general 
and liberal inclination to promote the public good. 
Your?, most faithfully, 

WILLIAM ADAM. 



No. II. 

EXTRACT LETTER from Ditto to IKtto. 

My Dear Sir, Bloomsbwy Square^ April 25, 1811. 

You did admirably in perpetuating the tolls, and we who 
are in the line, as well as. the whole country, are under the 
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sre«te«t«UigatioD8 to you (who are not) for the grett aid you 
baire given us. Indeed, without your efforu, both the road 
and Ferry niut have gone to the dogs. 

Yoursy most sincerely, 

WILLIAM ADAM. 



No. III. 

RESOLUTIONS of a GENERAL MEETING of the 
Noblemen, Fueeholdebs, fcc. of the Western District 
of Fifeshire« 

In a General Meeting of the Noblemen and Gentlemen, 
Freeholders, Justices of Peace, Commissioners of Supply, 
atd Heritors of lb« Western District of the ^qoty of Fife, 
held vithio tbeTowp^ioiise of Dunfermline, 4th January l8l6, 
in consequenoe of a letter of requisition inserted in all the 
Edinburgh newspapers, published on, and since £gth Decem- 
ber 1815, to consider of the proper steps to be taken upon 
occasion of the Lord Lieutenant of the county having informed 
Mr James Stuart, younger of Dunearn, that his name is omit« 
ted from the new Commission of the Peace for the County of 
Fife, lately passed under the Great Seal, at the instance of the 
Lord Lieutenant; which requisition is signed by the Right 
Honourable the Earl of Moray ; the Right Honourable th« 
Earl of Elgin ; the Right Honourable the Lord Chief Cooh 
Ihissioner; Sir Charles Halkett of Pitfirrane, Baronet; Mr 
Strachan Blackwood of Pitreavie ; Dr Robertson Barclay of 
Keafil ; Mr Hunt of Pittencrieff ; Mr Erskine of Kinedder ; 
Mr Scotland of Luscar; Mr Walker of Sunnybank ; and Mr 
Cuninjj^ame of Dnloch. 

SEDBRDXT/ 

The Right Honourable Francis Earl of Moray, 

The Right Honourable Thomas Earl of Elgin and Eincar- 



The Right Honourable the Lord Chief Commissioner, 
Sir Charica Halkett^ Baronet ^ Fitfirran^ 
Captain R. H. Moubray, R. N. and C. B. 
9r Jtmm ftobertfoo Barclay of SmvU, 
James Hunt of Pittencrieff, 
John Cuninghame of DuIocfa> 
Thomas Scotland of Luscar. 
John Scotland, younger of Luscar, 



Robert Walker of SuDnvbabk, 

Alexander Co'Iville of HilUide, 

Alexander Colville of Middlebanl^ 

Major David Wilson, Provost of Punfermlioe, 

George Aitkeh, younger of Hill of Beath, 

Jobn Sutherland 6f nstfield, 

Robert W^tn^M df Cuttlehill, 

Jameft Moodie, younger of Co^ktaw, 

Captain John Wardiaw, Deafn <»f Guild f6r thd Ouildr; cf 

I)anfei^l]ne, 
'rhofnas Mill of Blair, 
Henry Bardner of West Siiline, 
Andrew Colvili of Bdfnhill, 
William Thomson of Steven^ona Bcwtb, 
Dr Jaoies Stenbonte of Comely Park, 
Robert Riiaa^ll of Drmntuthi), 
Hi^b Gray of Buahes, 
James Stenhouse of Northfod, 
J ohn Purvis, younger of Lochend, 
James Douglas of Garvochvrood. 

The BAXt of MoBAT iliosni Preaes: 

The Preses GomoHinicated to the meeting ifce ffrUoWing do* 
cumeats : 

1st, The before-mentioned letter of requisition. 

2d, Letter from Mr Thomas Horsbf ugh to Mr Stuart^ dat4 
ed ^5ih December 1815, Dibtch is in the following terfijszi*— 

My Dear Sir, Ciipar, December 95, 1815» 

I am favoured with yours of the £Sd last night. I am not 
at libeltyi at preaent, to mention what names appear, or do 
not appear, in the new Commission of the Peace. I under- 
stand Lord Mortem ia to Call the Magistfates tof^ber^ OA put^ 
pose to open it ; and thd moment that ia done, I will sand ^ou 
a full list of the whole nomination. 

Yov was appointed a Justice of Peace, by an inierKdoalion 
in the contmissioa which parsed in i797f aitd which took plao^ 
in July 1800, by the commission having been sent to London, 
and the seal being again applied by the Chancellor* Lord 
Kellie is hi possession of the list of the new nomination- 
I always am, with the highest regard. 
My dear Sir, 

Yours most faithfully, 

THOs. HORSBRUGH. 



^ Copy letttr ftiom Mr 3tu«t to tfa« Lord LbuteiMuit 
of the G>unty in the following terms : 

North Charlotte Strdety Edinburgh^ 
My Lord, December 27, 1815. 

I am sorry to be under the necessity of addressing your 
Lordship, that I may, from the most authentic source, ob- 
tain the Knowledge of a fact, upon which I shall have occa- 
'rion to Bjtty if it turns put as it has been represented to me. 

Mr Cheape of Stratyrum having informed me, that my 
name is left out in the new Commii^sion of the Peace, which 
your Lordship has obtained for the County of Fife ; and that 
Liord Kellie, who has the list of the Justices. of Peace in 
his hands, told him so, I wrote to Mr Horsbrugh, general 
clerk to the Justices of Peace at Cupar, to ascertain the 
fact. He informs me, in reply, that Lord Kellie has a copy 
of the list ; and he adds, that he is not at liberty at present to 
mention what names appear, or do not appear, in the commis- 
sion ; and that he unaer;stands that your Lordship is to call 
the Magistrates together, on purpose to open it, and the mo- 
ment that is done, he will send me the full list. 

May I request of your Lordship to take the trouble to sup- 
ply me with the information, which I have failed in obtaining 
from Mr Horsbrugh, in order that I may possess a correct 
knowledge of the fact from the most authentic source ; and 
I trust that I am guilty of no impropriety in endeavouring 
to ascertain it, or in adding, that if your Lordship declines to 
make the communication which I have solicited, I shall con- 
sider the fact to be as Mr Cheape has represented it. 

I have thehonour to be. 

My Lord, 
Your Lordship's most obedient servant, 

JA. STUART. 
The Right Honourable the E^rl of Morton, 

Lord Lieutenant of the County of Fife. 

And 4th, Letter from the Eiirl of Morton to Mr Stuart, 
dated 28th December 1815, in the following terms : — 

Sir, Jmieion, December 28, 1815. 

Your letter of the 27th, which followed me from D^ma- 
hoy to this place, arrived too late in the evening for me to 
thmk ofimipediately dispatehing your mess^tffer in such wea- 
iher ; X have, therefore, detained him until this morning. 



I ma haifv n0li«iit«tioii» Sr^ in saiMfi^your cunoBiiy^hj 
ioforinipg you, that the information which you have receiTed 
from Mr Cbeape of Stratynim is correct, and that yoor name 
b not included in the new Commission of the Peace for the 
county of Fife. 
I have the honour to be. 
Sir, 
Your most obedient humble servant, 

MORTON. 
James Stuart, Esq. junior of Dunearn. 

The Meeting having had the fact of Mr Stuart's exclusion 
from the Magistracy of this county thus ascertained, and be« 
ing most anxious to adopt the most speedy and efficacious, 
and, at the same time, the most respectful means of securing 
Mr Stuart^s services to the district as a J ustice of the Peace, 
upon the motion of the Lord Chief Commissioner, seconded 
b^ the Earl of Elgin^ Resolved unanimously to make it known 
to the Lord Lieutenant of the county : 

That Mr Stuart has been fifteen years a Justice of Peace 
for the county of Fife : 

That be has, during these fifteen years, diligently and r^i^ 
larly acted in that capacity for this district, in which his coun^ 
try residence and a principal part of his property is situate; 

That he has consequently given regular attendance at the 
Justice of Peace Courts held at Dunfermline : 

That he has never permitted his business in £dinburgh| his 
necessary residence there during the greatest part of the year» 
or his numerous and important occupations, to interfere 
with his attendance, or with bis duty as a magistrate of this 
county of Fife, either at the head town of the district, or 
elsewhere : 

That Mr Stuart *8 conduct as a Justice of the Peace has 
been distinguished for knowledge, ability, and integrity : 

That his unremitting. activity and diligence, conibined with 
his other superior qualifications for the office, will render his 
exclusion from the magistracy (in which his conduct is not 
only unimpeached, but is highly meritorious) an irreparable 
loss to the western district : 

That besides the ordinary duties of Justices of Peace, there 
are certain local duties of the greatest importance to the pub- 
lic, which the Justices of the western district of the conntj 
of Fife have to< discharge : 

. Hut those duties have in part been long attached to the 
office, and arise in part out of the act of Parliament which 



piiied in 1809» for tht impmreoiwi of tlie QuetiiifeiTj 

That many of the most iibpoitaat f^uhitiotiB for the good 
gorernnient of that F^rrjr require the attAorlty of a Magistrate 
aa well as that of a Trustee : 

That Mr Stuart has, ever since the act of Parliament pass^ 
ed for the improrement of the Ferirjr, given constant attend- 
ance at th^ r^Iar meetings, and on many other occasions : 

•That it is greatly owing to his unremitting exertions, in the 
double character of Magistrate atid Trustee, that the public 
enjoj the benefit of that regularity, good conduct, and ready 
service now afforded at that passage : 

That this Meeting, anxious as they are, and as they hare 
already expressed themselves to be, to take the most effectual 
and respectful mode of securing the continuance of Mr Stuart's 
most important and unremitting services to this district, to the 
county, and to the public at large, hereby empower and direct 
the Earl of Moray, as their preses, to take the earliest oppor. 
tunity of conveying this minute to the Earl of Morton, hia 
Majesty's Lieutenant for the county of Fife, not doubrin^ 
that, when these things are broupnt thus distinctly to hia 
Lordship's knowledge and observation, that be will adopt the 
proper coarse for having the name of James Stuart, Esquire, 

Jbunger of Dunearn, inserted in the new Commission of Peace 
or lufeshire : 

That the preses do request a written answer to this com- 
munication on or before Tuesday next, that the district may 
be informed whether their recommendation is to be complied 
witn: 

That the Eari of Moray, the Earl of Elgin, the Lord Chief 
Commissioner, Mr WiHiam Erskine, Advocate, Mr Cunrag- 
hame. Advocate, and Mr Scotland, be a committee, to take 
such Further steps as may be necessary, and to apply to the 
Convener and Sheriff-depute for a meeting of the county, if 
the committee should deem it proper: 

That the committee be an open committee for all the gen^ 
tiemen in the western district, to whom the requisition for 
this meeting was addressed : 

That they do meet at Edinburgh or elsewhere, as the Con. 
vener may think most advisable : 

Hat the Earl of Moray be the Convener. 

Upon the motion of tne Lord Chief Commissioner, the 
thanks of the meetiqg were unanintously voted to the Ear! of 
Moray for his, conduct in the chair ; and, upon the motion of 
the Earl of Elgin, the thanks of the meeting were afso unani- 



moud; voted to iba Lord Chief Coinini$iiober for the servicet 
which he has rendered to the district, and for the trouble vbtcb 
he has taken upon the present occasion. 

(Signed) MORAY, Praes. 
Estnelcd upon this and the ten preceding pages, by 

(Signed) ^ DA. BLACK, Oerk^ 

Dr^mheftf^ Boim^ January ^ \%\6. 
.The committee, in oons6i|uem:e of • eonimoDe bjp ibe Earl 
of Moray> their Convener, met here this day. 

Present, 
The Earl of Moray, 
The Earl of Elgin, 
llie Lord Chief Commissioner, 
William Erskine, Esq. Advocate, i 

J. Cuninghame, Esq. Advocate, 



r.8q. A 
I, Esq. 



Thomas Scotlaud, Esq. W. S. 

The TS^\ ^ M^ra} r^«d a letter from the ^rl of Morton 
as follows r— 

DabwAoift 6^A Janmnf 1816. 

My Dear Lord— I received yesterday the honour of your 
Lordship's letter of thie 5th, inclosing, by the direction of the 
very respectable meeting which took pkf:^ at Diinfermline on 
the 4lh of this month, the minutes of the proceedings of tb^t, 
meeting. 

Having, «it tbe instance of the county of Fife, applied for « 
oew Commission of the Peace, it became incumbait on me, 
on my official responsibility, to recommend to the iiord Chan*, 
cellor, for insertion in that commission, a sufficient number 
of such persons as appear to me to be properly qualil^ed for. 
dischajging the duties of Justices of the Peace* I huve accord- 
ingly done so, and I am convinced tb^t the gentlemen whom 
I b^ve so recommended will be found fulljf adequate to the ' 
discharge of these duties. \ 

Since, however, so many gentlemen for whom I entertain the 
highest respect, have expressed so earnest a wish for the in*, 
aertion of the name of Mr Stuart in the commission. I shall' 
avail myself of this opportunity to testify that. respect, by trans- 
mitting their recommendation to the Lord Chancellor.' ' I 
hive llie honour to he, with great truth, my dear Lord, your 
lordship's faithful and obedient humble servant, 

(Signed) MORTON. 



Lord Moray then rtad hi» Lordship's latter iii raplj/ at fol-^ 
Iowa: 

Edinburgkf January S, 1816. 
My Dear Lord— Oo my return from Mra Dougla8»a fu*- 
neral, I received your Lordship'a oaost polite letter ; and it 
will give me the greatest satisfaction to make the contents of 
It known to all the gentlemen' to whom your Lordship refers. 
I have the honour to remaioy my dear Lord, yours sincerely, 

(Signed) MORAY. 

The committee resolved to transmit this minute to Mr 
Black| the clerk of the meeting held at Dunfermline on the 
4th instanti with instructions that he should send a copy of 
this minute to every gentleman who was present at the meet- 
ing at Dunfermline on the 4th instant* 

No. IV- . 
LETTER— The Eael of Kellie, (Vice-Lieutenant of the 
County of Fife during 19 years, while Mr StVart was a 
Deputy-Lieutenant,) to Mr Stuart. 

(Prodticed with Defences Jbr Mr Stuart.) 

My Dear Sir, Ltmdonj 1st December 1819. 

Permit me to tell you, that it gives me great pleasure to 
understand that you and Lord Morton have shaken hands, 
so that all unpleasant bygones will be forgot, and that you 
are to take your proper situation in our Yedmanry. Though 
you and I difter somewhat in politics, yet I am sure mfo 
will never differ in matters that regard the good of our 
county, and, I may say, of the country at large* Believe me, 
with much esteem. 

My Dear Sir, 

Yours, most obediently, 

KELLIE. 

No. V. 
EXTRACT from an Article in the First Number of the 
Glasgow Sentinel, entitled, '< Mr James Stuart and the 
Lord Advocate." 

Our readers will recollect that we sometime ago intro- 
duced Mr Stuart to their notice, on the occasion of his mean 
and unmanly attack on Mr Stevenson. They are perfectly 



nware Uu^t the ^nfiject-nKitter pf Mr Sttmrt'i CfW^ami 
agauast ihat gentlenian wa6 th^ ^pearaace'cf ajtoraipmb im 
the Beacon newspaper, which ho mail who r«ad it oould o<»l^ 
ceive it either tu be isQuood^rlile pr uotarue. At the tim^ of 
her late Majest/s tbf«4il to vi^itdie |^tta$httlei»op9li3#ibat 
piiUi^ti^Pi. in :d«9QaatiQg Pl» the idiamet^s of did ; peiiloiis 
B|0s( JiK^ly tQ y/H^jm h^, .stated ilM they (4heiccmd$ie|t0|9 
of tb^ Bi^^^) ^4n^.Minfc ika^any me. abov^ fke ¥0,fki 

word«^. tp.tha^ effect* It k^ru^, that ithi& allumoato Mr StU- 
art> rank, whidi he 'm very oiixioua to talk about on all oo 
e^JB^Qmi is ¥^hly ir^mical ; hut sur^fy there is nbthing ia i4 
wopd^fuUy often$ive. Be that as at may, the; fine feelingt 
of th^ -descendant of the Stuarta could not withstandat He 
wilted an Mr Stevenson, the sufiiposed editor of the p9}(^et^ 
remonstrated with him, dnd ultiiiately launched forth into a 
eorrei^ndeQCe on the subject^ in which, every body knows^ 
Mr Stevenson conducted himself like a mian of .sense apd de^ 
licacy, and Mr Stuart in a mamte]^ rude and.evety way unt 
handlsome. The sequel of his behaviour confirmed this. He 
attacks Mr Stevenson in the streets of Edinburgh, in the 
most brutal manner, and attempts to belabour him with a 
horse-whip, while his own servants, brought from Fife for 
the express purpose, were employed to hold Mr Steveqspn^ 
hands from any retaliation. It is i^eedless to offer a^y proof 
of these facts, s they are perfectly notorious, and rel]uctai|tly 
admitted by the ' aggressor himself. 

What did Mr Stevenson do to take amends for this ^oss 
outrage upon bis person ? Just what any gentle^nan^f bis re- 
speotwilitv should have dode, and what no person of the least 
claim to the character of a gentleman could have avoided* 
He sought satisfacf:ion from his anf;agonist. But, oh shame 
to the dishonoured blood of the house and ilame of Stiiarty 
he, with a meanness only discerpit)le in low life, .an4 in hmf^ 
ble society,, sought his personal safety in the most glaring 
cowardice ! The blustering and the passionate are filwi^ys in 
the rear of danger. James Stuart was consequently posted 
as a coward and a poltroon. The very rabble and oyster- 
women on the streets of Edinburgh read the label, mused 
upon the c^cumstances, and blushed for their patriot 

We are not the advocates of duelling : God forbid. We 
would not stain our hands nor our consciences by any parti- 
cipation in its murderous subterfujges. But if ever there was 
a case that loudly called for satisuiction, it was the case of 
Stevenson. And yet it was scarcely worth his pains.— When 

6 
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the heartless ruffian seeks for revenge, for ideal injury, by 
0siploying his minions to hold the arms <^ the person he 
abuses^ we would consider hiiQ utterly undeserving of the 
Stttidaction <>f -a gentleman^ and we would derire to hold him 
up to the tmalloyed opprobrium of mankind. 

: Whether the Jaeaoon mdtdged in a superabundant quantity 
ieif'ipersonal IiostUity towards Mr Stuart, subsequently to his 
idSray with Mr Stevenson, we shaU leave the Vorld to deter- 
mine. But this we will observe, that, from the way in which 
Mr Stuart conducted himself, he could not have l4en too se- 
verely expbsed. The man who acts unmanly— ^the patriot 
who degrades himself like a traitor — the bullying bravado 
who is ever the tyrant in a place of safety, must hiy his ac- 
count to meet the hisses of sbciety. The Beaton may po&« 
ably have overstepped the line of propriety on other subjects^ 
and we do not d^end it. It may have used a vulgar s^- 
tence wh^e the satire c^ an elegant one might have been felt 
more pcngnantly ; but in this case its personality was justifi- 
able—its warmth and violence were excusable; 



No. VI. 

EXTRACTS from the Answers for Robert Alexander 
and William Borthwick, Printers in 'Glasgow, to the 

- Condescendence for James Stuart, Esq. in the Ac^tion 
of Damages at his Instance against them. 

— ^^ The respondents generalljr deny the truth of the libel. 
They affirm, that the statements in the newspaper complain- 
ed of are true#^— 

— ^* The respondents offer to prove, by the evidence of 

Eersons of high chariocter and skill in the laws and practice of 
onour, that the conduct of the pursuer, in regard to the af- 
fair with Mr Stevenson, was most ungentlemanly, and de* 
serving of every condemnation. 

In respect whereof, Sfc. 

(Signed) For Mr D. McNeill, 

John Hok*" 
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No. VII. 

LETTER '' To the Editor of the Ssntinu, dated 25th 
January 182S, agDed Mark Tod. 

(From the GlasgotM Sentindy Wednesday, January 30, IS29.J 

Sir, 

The Whig Festival and Radical Rally took place here 
last night, no less a person than **the conquering hafo^^ 
Sir Ronald Ferguaon, M. P. for Kirkaldy, in the chair. 
Thejr told me, that about 260 gentlemen sat down to din- 
ner, but I presume they were counted near the witching 
hour of night, when two eyes are as good as four. Amongst 
the Gentlemen, however, I remarked your peculiar friend, 
the magnanimous Mr James Stuart, but it was not He who 
gave " The Liberty of the Press.'' The rest of the Gentle. 
MEN were, in general, decently clothed ; which, when I had 
time to observe it, dissipated the alarm and suspicion with 
which I pressed through the crowd, one h^d on my watch 
chain and the other on my pocket, repentmg most heartily 
of my idle curiosity. 

The GalIant General, as they called him, first, very 
modestly expressed his inability to perform that duty which 
he had deliberately undertaken, or ^< to do jusdce to the 
situation in which he found himself placed ;^ but this un- 
lucky DISCOVERY did not put him out of the chair, or his 
speech, for in an extemporary oration, he recommended 
, UNION to prevent ruin, but amongst whom I could not learn. 
A very shrewd dark-looking man significantly hinted, that 
it was a guarded allusion to united Scotsmen. Sir Ronald,, 
however, concluded by giving very decently, without any 
wink or other indication, ^' The Eing.^ After a toast or 
two, '* The CoNauERiNG Chairman" next proceeded to 
eulogise the public principles and private character of 
Mr Fox; the latter, at least, I thought rather ticklish ground, 
but the Whiffs cheered, and all was right, for I am no con- 
noisseur in Whig morality ; so " The memory of Charles 
James Fox*^ was ordered to be washed down in solemn si- 
lence : ^^ Little said soonest mended,'* thought I, and swal- 
lowed my wine. I forgot, however, to mention, that the 
Conquering General, not finding enough, I fancy, to say for 
the old dead Whig, jumbled in some devilish severe hits 
against the present ministers, and told us that H k (the Con- 
queror) CONDEMNED THEM. So all is OVCr With THEM. 



IS 

The Gallant CoNguEEOR next touched up Parliament-" 
ary Representation pretty sharply, but made no allusion to 
KiRKALDT, which you will admit was handsome on his part, 
fte then gave, (and he spoke English* like any cockney who 
has lived in London all his life,) " A fair, free, and fool 
representation in Parliament/* and the fiddles struck up 
^ Tullochgorum.'* The Conquering General and 6al- 
lANT Chairman concluded what he found to be his allot- 
ted portion of the toasts, by giving the health of one on 
.whom tlie country should turn tHeir eyes in the hour of 
p ANGER, " Earl Grey;** and the waggish cat-gut tormentors 
struck up the Pretender^s song of "Charlie is* my Dar- 
Hng/' I thought this Noble Lord had become quiet, but 
after this hint we must keep a sharp eye upon him. 

Down sat the REViEwiNa General, and up rose the R«- 
TiBwiNG Lord Rector, Mr Jeffrey, who, in more words than 
a less glib gentleman could have pressed into the service on 
such a subject, gave " Sir Ronald Ferguson,*' and the Band, 
aspreviously instructed, played " The Conquering HeeoP* 
The Conquering Hefo returned unblushing thanks, and with 
a BATTLE-dore report, sent back the compliment by propos- 
ing the health of " Our Excellent Croupier, Mr Jrf- 
frey.*' (Great Applause.) The Croupier's croup was in 
excellent motion, and he was up in a moment, ana was all 
modesty and gratitude. 

Then we had, in strange succession^ toasts, and speecheis^ 
and healths, and memories, too many to remember, till the 
dull seriei^ was relieved by a speech from Mr Cfan^totiii, 
which I regret he did not deliver in Greek, as was original- 
ly intefnded. It would have been more appropriate to Gre- 
cian liberty than a harangue upon modern Greeks in a'nDo- 
^dera language. I don't think he alluded to the numbef of 
SLAVES in ancient Athens, but that perhaps wais properly 
t>inkted ; be concluded, by giving, for a toast, **T!'he re- 
establishment of the independence of Greece;'* this was 
most heroically received, but passed without a Tunie, as Ae 
fiddlers had no Greek music furnished ;— one of them, who 
is celebrated for the faculty of punning with his fiddlestidk, 
and who slyly coupled Earl Grey with the Pretender, pi*o- 
posed to play the tallow chandler's song, ** On melting day 
when grease is boiling,'* but it was deemed personal to' se- 
veral respected Whigs, and ah ^tinguisher was put u{K>n 
what Tom Moor4 caUs ** the Lr^Ht ofthe song.** 

Charles Foi^is name and memory is a very convenient ez- 
cuoe for all subjects whatsoever ; and as all Whigs are men 
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of TALBMT, we |had, as one Doctor Madagan, who sat near 
me, very aptly observed, a very copious discharge of oratory. 
My next neighbour, on the right, whom I suspected to tbe 
a weaver, from the manner he expressed his Joy, by the aU 
ternate fling of either arm, and the successive kicks with 
either heel, assured me thai there were three bozsm of pndie 
toasts given, and short, and long, five dozen of speeches. 
Muiy of the toasts you will see in the papers. The aiiny 
and navy were given, but not another fighting man (unless 
you will allow die Director of Chancery, my Lord Rossljrn, 
who was remembered when toasts began to run dry,) unt^ 
ibe gallant and '^ excellent Croupier,^ whem Lord Byroo 
has celebrated for some hold exploit with Anacreon Mo(tt^ 
(the seconds, no doubt, singing the beautiful air of <^ Ply 
net yet,*^) arose and gave the health of Mr Jambs Stoabt I 
Mr James ackpowledgod, in grateful terms, 1^ honour 
whidi he had nKcxiVBo from such a quarter. So now he 
has a F£ATHBa to stick in his cap, to bear the other com- 
pany. 

Imagine my gratification to be seated at so small an ex- 
pence, at an elegant dinner, amidst a galaxy of talent ; and 
my mouth, scarcely well closed upon my mi^rsel of cheese, 
again wide expanded for a MoacxAU of eloquence. After all, 
although I am no judge, I think these men of taibnt very 
middling sort of bodies. It is not, perhaps, becoming in one 
such as me to doubt the assurances which we have from 
TH9KSBLVES. But if you could convince me that they may 
possibly be mistaken ; and, if thus relieved from the w bight 
of sucfl authority^ I am asked my opinion, why, I c^ust 
^ve it honestly, and say that I never was present at such a 
scene of humbug, fulsome flattery, and foul vituperation, in 
the whole course of my life. Such an olio of vulgarity an^i 
impertinence, with an occasional pepper-corn of genius, I 
have never before been partaker of. Low must that party 
be sunk, that could not meet under more respectable aus- 
pices tlidn Sir Ronald Feuguson; and where such a sRt* 
w^re permitted to be prominent. Talents I ^^ behold there 
loose a talent of lbad."^ There are a few men of common- 
place genius amongst them ; there are also a few smart meH 
of literary slang. But duller fellows than the bulk of those 
who had the effrontery to presume to talk, must alone he 
aogsg^for amidst the swamps.of 0^ Batavia. 

I aasy Sir, your obedieiit humble servant) 

MARK TOI>^ 



IS* 



No. VIII. 
THE LATE LIEUTENANT JAMES STUART. 
{From the Glasgcm Sentinel, Wednesday^ Feb. 80, 1828.) 

To be dragged into a contest with any individual is an 
evil ; but the evil is a^ravated when the opponent is one 
;aot in the most blooming estimatioii* This we advance as a 
general principle. We now freely and ingenuously confess 
our error, in having-repeated, in our columns, any thing re- 
garding Mr James Stuart ; for had the gift of prophetic an- 
ticipation been ours, and could we have foreseen all that the 
gentleman has done for himself, we should have left his. con- 
duct to himself as the more successful satirist* 

This man of letters^ has printed a pamphlet, from which 
anyone who will accept of it gratis may learn that James 
Stuart was actually enrolled as a.Jigkting man, in the west- 
em troop of Fifeshire Yeomanry Cavalry. It appears that 
this herok Lieutenant, contrary to a Regimental Order, call- 
ed out the troop in which he serves for a drill and a jollifica- 
tion at the Stuart^s arms* The Commanding-Officer reported 
this violation of discipline to the Lord Lieutenant, who di- 
rected that he should be reprehended in orders, and these or- 
ders to be read at the head of every troop. The Lieutenant 
rides straight from a drill, writes to the Commanding-Officer, 
and tells him that his fingers are cddt (doubtless to convince 
him of the coolness with which he wrote,) and overwhelms 
him with compound misfortune ; for he tenders his resigna- 
tion, and warhs him that he will no longer mount a Trum- 
peter* The resignation is immediately accepted. So much 
for the Lieutenant himself; but the Trumpeter is not yet 
disposed of. 

The ma^animous yeoman has a threefold defence. The 
Captain's sickness, his own ignorance, and his exemplary 
conduct on the day libelled g for he states — and we believe 
him — ^that he was the last man to retreat from the Stuart's 
arms. Brother M^CuUoch is a political economist, and we 
understand has two pupils, and he will bear us out in the as- 
sertion that every thing will find its own level. To raise 
the value of any thing hy any act is hopeless. Hence the 
attempt of Lord Hector Jeffirey to .give a Uft. to Mr James 
Stuart at the Fox dinner, was defeated by the laws of gra* 
vity ; he might with equal success have exerted his puissant 
powers to lift the celebrated fat ox of Duneam* 
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V ,We ' noiioed Mr Jiunes SUiart a» an ak^tive, everywhere 
busy, busUing Whig; — as a pt^/im^d character, who court- 
ed notice. It was under error that we* notic^ him at all, 
aad we repeat our avowal of regret. ^ - ' 



No. IX. 

LBTTER— ^SiB AlsIxanber Boswell, Bart, to RfaBEhi^ 
MACdHOCRrs, Esq. 

Edinburgh, 24^h March 1822. 
My Dear Maconpehie, 

I received your very kind note, but I was 30 worn out, 
and just setting out, that I could not come to see you, and 
it was too late to appoint you to come to me* 

I must how address you on a subj^ctpf a delicate nature^ 
which I do from. a confidence in your friendship. 

About ten days ago Mr Stuart of Duneam went to Glas- 
gow, and, by the instriunentality of certain persons, one for- 
merly a partner in the Clydesdale Journal, (now the Sadtinel,) 
broke open the editor's desk and carried off his papers, and, 
I understand, amongst others, some squibs in my handwrit- 
ing. Last night, on my arrival, I received a letter from Lord 
Rosslyn, that he wished me to appoint an hour as early as 
possible, that he might make a communication to me ; this, I 
suppose, is in reference to some of these squibs. I do not 
know who the oflFended party may be, but even if it should be 
Mr James Stuart himself, I shall give him a meeting. . In or- 
der, however, to obviate many of those circumstances which 
follow such transactions, I mean that the meeting shall take 
place on the continent,— say Calais ; and I wish to put your, 
friendship so far to the test, as to request you to be my friefnd 
on this occasion. I saw your brother this morning, — and his 
Lordship seemed to think that you would acquiesce. *. If I 
h^ deemed it expedient to meet my man here, John Douglas 
would have gone out with me ; but, if I should be the sue 
cessful shot, I should hot like the after proceedings of our 
Courts of Law, and therefore wish to pass beyond their juris- 
diction. I kno^ nothing bf particulars yet, but write in pru- 

* It has occurred as proper to be explained here^ that^ in that part of 
his speech which refers to this letter^ Mr Cockburn. did not profess to 
quote its words, but only to give its substance ; and^ therefore^ that the 
passage printed in Italics, on p. 41^ should not have been marked as a 
quotation. 
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I know this jisi p^h^s ifa^ grefufcest ibfouF that can iMiwfc^ 
ed of any man, but, by this arrmigtaient^ you trill be imp& 
cated in less trouble, and you won^t mind a trip to France. 
If my wish is acceded to, I would propose the meeting to take 
place about fifteen days heBce,.adI wish to make a i^ght ar- 
rangement respecting my estate, and legalize it by goine to 
kirk and market, so that vou m^y write on rec^^ bf &{% 
and if I must go sooper than I .can r«i00ive yours, it is only a 
l^ter thrown away. 
I am^ 

Dear Maconochie, 

Yours very faithfully, 
(Sighed) ALEXANDER BOS WELL. 

Edinburght 7ihJtme 1822.— ^is is the letter referred to 
ill tty depoidtion of this date. ^ 

(Signed) J. BALFOtJR. 

And. MuERAir, C&iHr. 
. Wm. S. Frasee, CkrJf. 

(Addressed thti^ on the etirelope:) 

EUffOnirgh, Ma^ch TtmHtfrfbur 18SS. • 
Aobert Maconochie f Esq. 



62, George Street^ 

JPortman Square^ 

London. 
J. P. Grant. 

Delivered into lyiy hands by Robert Maconochie, Esq. thb 
fourteenth day of May 1822. 

(Signed) ^. BALFOUB. 

JEdiniurffht Hth June i823.»>*-rThis is the cover dT thcf Ltt< 
ter re^rred to in my deposition c^f this date. 

(Signed) J. BALFOUR. 

Anp. Muheay, Omr. 
Wsf « S. Fbasu, CMk^ 

* $$e» Trial> p. 19. 
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No.X- 

EXTRACT LBTTEE^Mr Stuart to.jAMM Gibmki 

Esq. 

. Ppinct^s Cmifiy London^ 
Thursday^ March 28, h(df'pa9t 4, P.M. 
My Dear Sir, 

I fiun at ^ Parliament Street Hotel, but be so good as to 
address here. Let me luiow what is said, however bad thej 
may represent me. I would, if the worst has happened, 
avoid wounding the feelings of those that remain, by alio* 
sions in the Papers to the cause of the meeting. The trial 
will develope the truth ; but if Sir Alexander recover, as I 
trtist he will, you know the facts ; and I trust to you an«i 

doing what is fit. I would, however, do nothing 

while Lord Rosslyn is in Scotland, without his sanction. 
My debt to him can never be pai4- 

I hope you remembered to retain Messrs Jeffrey, Mon* 
creiff, Cockbu^n, and that* if the worsi h9^ happened, no« 
tice should be given of my deteripination to »tand trial on tba 
earliest occtmon.^^ 



No. XL 

LETTER Mr Stuart to Mr Gjbsok. 

ffotel de LondreSf Place Venchme, 
Paris, JprU 6, 1822. 
My Dear Sir, 

It would only annoy you to tell you how sincerely I am pb« 
Iiged by your kindness in writing to Mr Campbell. I am really 
so distressed to-day^as to be almost incapacitated for any thing, 
and did not intend to send you a line, but to refer you to 
I . But I am 80 anxious that a trial should 

be insisted on, as necessary to exculpate mc zvUh all, that I 
wish you to consider well what steps ought to be taken. The 
whole accounts I have seen are erroneous ; and even those fa- 
vourable to me, or intended to be so, give not the half of my 
case. It is impossible, after the event which has happened, 

c 



as 

to write a word on the subject ; and I know of no wav of ae- 
complUhing an object so necessary for me, but by judicial in- 
Testigation. I thotight a trial would necessarily follow, 
but 1 l^rn from Mr Clerk that it is not so. Write to Mr 
Campbell's care. I have begged to be allowed to return to 
London ; for it is impossible for me to enjoy anything here* 
although all arc most kind, especially ■ , who 

has made me feel as if I was in my own house. 
I am, 

My Dear Sir, 

Yours, most faithfully, 

J A. STUART. 



No. XII. 

COPY NOTE from Mr Stuart to his Excellency the 
Bight Honourable Sir CaARLCs Stuart, G. C. B. &c. &€. 

Mr Stuart presents his compliments to Sir Charles Stuart, 
and begs leave to acquaint his Excellency, that, with a view 
to his hating more ready communication with his legal 
friends in Britain, he intends to-morrow to set out for Calais, 
to the Hotel de Meurice. 

If he does not afterwards proceed directly to Britain, he 
will take the liberty of informing his Excellency where b<^f 
to be found while he remains in France. Notice wm mr 
stantly given in the proper oflScial quarter, on Mr SyjaS 
leaving Scotland, of his readiness to surrender on the Mjm 
trial ; his only object in leaving Britain being, if possiWe, to 
avoid the previous confinement; y. 

Mr Stuart embraces this opportunity of o£Fering his grate^ 
ful acknowledgments to Sir Charles Stuart for havin£fl^^ 
ed him the honour of an interview. ;: 7" 

Hotel de LondreSf Place Vendome^ , ., < 

Wednesday^ April 17, 1822. .,.,».. 



.n, 
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No. XIII- 
LIST of WITNESSES cited on the part of the Pannel. 

1 The Right Honourable James Earl of Rosslyn- 

2 The Honourabte William Erskine, Lord Einedder. 

8 Rog^r Aytoun, Esq. of Muriston, writer to the Signet. 

4 Richard Mackenzie, Esq, of Dolphington, writer to the 

Signet. 

5 Dr James Robertson Barclay of Keavil. 

6 John Douglas, Esq. of Lockerby, one of the Commission- 

ers of Excise for Scotland. 

7 Arthur Campbell, Esq. writer to the Signet. 

8 James Gibson, Esq. of Ingliston, writer to the Signet. 

9 Mr William Henderson, writer, Hamilton. 

10 Mr William Spalding, writer, Pitt Street. 

11 Mr Felix Dougherty, now or lately clerk to the said Wil- 

liam Henderson. 

12 Loudon Robertson, journeyman printer, lately in Glas- 

gow, now in Dundee. 

13 William Blair, Esq. of Blair, Ayrshire. 

14 Francis Walker, Esq. of East Fortune, writer to the 

Signet. 

15 William Home, Esq. Sheriff-depute of the shire of Had- 

dington. 

16 Hay Donaldson, Esq. writer to the Signet. 

17 Walter Cook, Esq. writer to the Signet. 

18 Adam Duff, Esq. Sheriff-depute of Edinburghshire. 

19 Dr Andrew Coventry, Professor of Agriculture in the 

Unirersity of Edinburgh. 

20 William Gulland, Esq. Strypeside, Fifeshire. 

21 James Nairnc, Esq. of Claremont, writer to the Signet. 

22 Alexander Hunter, Esq. writer to the Signet. 

23 Robert Maconochie, Esq. son of the late Lord Meadow- 

bank. 

24 Robert Liston, Esq. surgeon, George Street, Edinburgh. 

25 William Smith, servant to James Stuart, Esq. younger 

of Dunearn. 

26 Thomas Allan, Esq. banker in Edinburgh. 
t27 Dr George Wood, surgeon in Edinburgh. 

28 Adam Rolland, Esq. writer to the Signet. 

29 George Bruce, sheriff-officer in Edinburgh. 

30 William Ritchie, Esq. solicitor of the Supreme Courts in 

Edinburgh. 



to 

51 Charles Dalrymple Gairdner, Esq. managtr of Hunter 

and Company's bank, Kilmarnock. 

52 David Erskine, Esq. of Cardross. 

35 Thomas Horsbrugh, Esq. of LathockatKlVeshtre. 
3^ Walter Fergus, Esq. of Strathore, by Eirkaldy. 

^35 Alexander Ure, writer in Glasgow. 

36 John Galloway, clerk to the said Alexander ITra 

37 William Bankhead, clerk also to the said Alexander Urcl 
88 John Fisher, extractor in the Burgh Court of Glasgow. 

39 William Lawrie, writer in Glasgow. 

40 John Clerk, Esq. of Eldin, Advocateu 

41 William Murray Borthwick, late printer in Glasgow. 

42 Alexander M^Grigor, Esq. writer in Glasgow. 

JLoitly^^The whole of the witnesses (except Miss Boswell) 
named and designed in the list for the Crown, an* 
nexed to the indictment, who are liot named in thi» 
list, and who are here held as repeated. , 

No. XIV. 

INTERLOCUTOR of RELEVANCY, remitti^ Ac Li- 
b^I and the Pannel to an Assize. 

[Omitted to be inserted at p. 44.] - 

The Lorrf Justice-Clefk ^d Lofda Copamisstoneis of Jus- 
ticiary, having considered the iadktsieiit at the instance of 
his Majesty's Advocate for his Majesty's interest, against 
James Stuart, pannel, find the. same relevant to inf^r the 
pains cf law, excepting in so far aa it Charges the pannel with 
the unlawful design of challenging Others of the lieges lo 
figlit a duel or duels i allow the pannel a proof in exculpa- 
tion and alleviation ; and remit him, with the ind^tnieiit, as 
fopad r-dcvant, to the knowledge of an assize. * '.: , 

(Signed) D. BOYLE, I, P. D; 
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